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Dear Client,

Your lawyer and we at the American Bar
Association want to help you dissolve your
marriage with minimal cest and acrimony. We
believe that in many cases, alternative dispute
resolution is the most effective means of reaching
that goal. We hope that this handbook will give
you a clearer picture of your ADR options so that
you and your lawyer can make the important
choices necessary to achieve a speedy and
satisfactory resolution of your case.

Sincerely,

Willard H. DaSilva
Editor in chief
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Your

ADR:

istorically, couples had liode
choice in how their mar-
riage was dissolved. They

cither settled the matter or presented
their case 0o a judge or [believe it or
not) a jury. The direct and indirect
costs of going Lo court were stagper-
ing, and the emotional scars of a
hard=fought court battde made it dif-
ficult, if not impossible, for couples
b0 move on with their lives or to
cooperatively raise their children, In
addien, many couples did not real-
e what it meant w give a3 cour
complete decision-making authoricy
ovier their furire lives,

Although litigation is stll an
option today, many divorcing couples
are choosing o make their own
decisions with the help of a trained
mediator or present their case to an
arbitrator, Mediaoon and arbitration
are types of altermative dispute reso
lution (ADR) or methods of resolv-
ing a dispute that are less intrusive
and less expensive than litigation.
They allow participants to preserve
their dignity, resolve their problems,
and, if necesary, design their future
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Mediation.

arbitration

collaborative law

Options..._

relatiomship. Mediation and arbatea
tion offer a3 cooperatve and cost-
effective way to navigate through the
legal system and reach 2 conclusion
designed to meet each participant’s
needs.

Following are answers to com-
moily asked questions abour media-
tion and arbitration. For more derails,
contact your bwyer ar a local medi-
ator or arbitrator.

Mediation

.]. » What is mediation? Modiation 1= a
process in which a trained neugrl
and mmpartial third party (the media-
por) fcilitates negotiations between
the participants and helps them reach
a settlemient that is fair, mests a5 many
of their individual needs as possible,
andd 5 in the best nterests of their
children. A mediator, unlike a judge
or arbitrator, has no decision-making
authority, but helps the parties
identify issues o be resolved, develop
options to satisfy each of their mterests,
and choose the options that work
best for both of them. Mediation
ocours within the frmmework of the

Low, buit it allorass the parties to create
solutions that go beyond legal reme-
diies, The issues that can be discussed
are limitless and typically  include
decimon-making for the children,
parenting time or visitation, divison
of marital assets amd debes, maince-
nance, and child support,

qu'hw is mediation initated? [n
most seites, the court may  order
mediation, Court-ordered mediation
is helpful when couples are unaware
that mediation & an option or when
onig person is reluctant to participate.
Court-ordered mediation may not
wuork if either person refuses to nego-
tiate in good fith, Mediation can be
terminated in such cases, and the
imvested time and expense will be
minimal. Although court-ordered
mediation s mandatory, it does not
preclude a hearing before a judge if
all matters cannot be resolved.
Couples also may agree to mediate
a dispute or be compelled to mediate
by a provision in their separation
agreement or prenuptial or postnuprial
agreement. Mediation may be used n



collaborative
divorces in which
the lawyers agree o work
cooperatively but need the help
of a neutral third party to facilitate
negotistions. (For mare informaton
on collaborative divorce, see Pollak,
page 28.)

L3

1.;.I-Inw is the medialor selected?
Generally, the couple and/or their
lawyers select a mediator or the judge
appoints one. The mediator may be
a lawyer or a mental-health profes
sonal trained in ADR techmiques.
Many couples use pastoral mediation
services at their house of worship.
Participants meet informally with a
pricst, minster, rabbi, or other religioas
leader or use the more formally
strnctured services of the Christian
Conciliation Services, for example,
ot, in the Jewish faith, the Det Diin.
State judicial departments also offer
mediation services,

In some cases, participants choose a
tearn of mediators that brings different
skills to the process, For example, a
wyer and a mental-health profes-
sional working together can address
therapeutic and legal problems. A
Christian conciliator, 3 minister, or a
rabbi working with a liwyer can foous
on religions and legal problems. A
male-female team might help address
gender differences.

Regardless of background, the
mediator must be a person whom the
participants trust and who knews the
lawr and can facilicate communication,
can create @ safe enwvironment, and
can translate the parties’ discussions
into an agreement that is under

standable and legally sufficient.

'4‘ « How ore mediction sesslons struc
tured? Mediation sessions are  struc-
tured to meet the participants’ needs.
For example, some people work
more productively in several shorter
sessions, whereas others may prefer
one full-day session, Lawyers may be
present, depending on the issues of
the case, the parties’ negotiating skills
ar needs, and the participants’ prefer-
ences. The mediator might meet
with the parties in one room or sep-
arate the parties and shuttle back
and forth with offers and coun-
teroffers. Financial or other experts
may be present at the participants'
TeqUest.

The timing of mediation sessions
is flexible. Some sesions bepgin
immediately to meet court deadlines.
Others are delayed to accommodare
discovery, property appraisals, or busi
ness valuations. To have a successful
conclusion, the participants must
control the structare and tming of
mediationm.

-
). How do we know what to dis-
cuss? With the help of the mediator,
participants will set the mediation
agenda. At the firt meeting, the
mediator aften makes a bricf opening
statement and explains the process.
The participants may establish ground
rules, and the mediator will help
identify issues to be discussed, finalize
the agenda, faciliate discussions, and
expedite a settlement.

{]-Ih mediatars use different styles of
mediation? A good mediator will be
killed in using different forms or
styles of mediation to help the partics
reach a settlement. For example,
when the parties identify an isue that

will reqquire them to work together in
the fumre, the mediator may use an
interest-based style of mediation in
which the parties identify their inter-
ests as opposed to their positions. A
“position” is a desired result, and an
“inverest” is the underlying rexson a
party wants the resule. Using this
form of mediation, the parties often
reach creative solutions that would be
unavailable in court,

When the case presents issues in
which one party’s gain results in the
other party’s boss, the mediator may use
a seitlement-conference stple, Using reali-
ty-testing techniques, the mediator
helps the parties review the facts, ana
lyze the issues, and project the likely
outcome if the case were presented to
a juckpe. With this style, the parties are
odften in separate rooms, and the medi-
ator shuttles berween them,

In ewaluative mediation, the parties
ask the mediator oo analyze and e
the strengths and weaknesses of their
legal positions, Usually, the lawyers
are present during mediations and
they ask the mediator for a written
evaluation.

The thenmpeutic model of mediatgon
combines counseling or therapy with
traditional mediation. A mental-
health professional works with the
parties on therapeutic isues, while
the mediator works with them on
substantive issues.

?.h madiatfion confidential? In most
jurisdictions, mediation s confiden-
tial. A mediator i not allowed to dis-
close communications without the
comsent of the parties, However, coimn-
munications that are otherwise dis-
coverable or that the law requires to
be reported are generally not con-
fidential. Although confidentality in
mediation is not comparable o privi-
leged communications between a
client and a lawyer, therapist, or doctor,
it does provide a protected environ-
ment in which participants meay share
factual information and emotional
roadblocks a well as explare creative
options for sertlement.
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& con it mediator give legal advice?
Mo, Bven if the mediator is a lawyer,
he or she does not represent either
party and will not give legal advice.
Although the mediator may provide
legal information, mediation s not a
substitute  for independent  legal
advice regarding rights and responsi-
bilities. Each person is encouraged to
obtain legal advice throughout the
process and have an attorney review
the final agreement (memorandum

of understanding) before sipning it

g.whm is the aftorneys robe in medi-
alen? Although participants are ot
required to have attorneys during
mediation, many find consulting
with a lawyer helpful, The attorney
will help the client review the facts
of the case, explain applicable law,
and help create options for seutle-
ment. Clicnts may have their attor-
neys present during mediation, The
attorneys will advise cliens about
settlement options and review the
final memorandum ui'ul:l.dl:h[:'l.l'll.lilll.:_
before the client signs it.

]{}.M-m if some issues are not
satled? Sometimes, couples are not
able to settle all Bsswes. For example,
they might determine how to make
mapor decisions reganding the children
(legal custody or decision-making)
and how to share wvisitation or
parenting time, but they cannot divide
marital asets and debts or agree on
maintenance. In such cases, they may
submut the agreed-upon sues o the
court for approval & partial perma-
nent orders and ask the judge or an
arbitrator B0 make 3 final, binding
decision for any remaining  issues.
Each party must decide how to handle
unresolved issues, but agreeing to sep-
arate these will reduce the amount of
tume m court or arbitrtion.

].].qHﬁw are tenlofive ogresments
recorded? Generally, ar the end of
cach mediation sesion, the mediator
will draft 3 memorandum of under-
i[a!‘tditlﬂl which reflects the partici-

pants’ tentative agreements. This
document will be sent to cach party
and the attorneys for review,
correction, and additons. Undl che
memorandum s signed, neither
partictpant 15 bound by it. At the end
of mediation, bath parties will recejve
the completed memorandum reflect-
ing their agreement. They will exa-
cute it and subsie it to the court w
become a court order.

]_2. Can mediation be used in a cal-
loborative diverce? Yes, In a collabora-
tive divaorce, the participants hire attor-
neys who are committed to resalving
issues through infarmal methods, such
x the voluntary exchange of docu-
ments, negotadon, and four-way
conferences. The goal of a collabora-
tive divorce 15 to settle the case with-
out going o court, I negotations
fail, 3 mediator may facilicare further
discissions among the parties and
chelr atormeys.

F
I f-;u?ﬂ'u are the odwontages and
disadvaniages of mediation® Medianon
has many adwantages, Tt is private,
confidential, and less cxpensive and
less tme-comsuming than hitgatnon.
Although it is not therapy, it allows
participants to scparate cmotonal
from substantive isues and, ideally,
to resolve both. This can be empow-
ering. By focusing on the future
rather than the past, participants can
design their postdivorce relationship
and reach a positve resule that
appreciably better than a court could
order because the participants make
all decisions themselves,

There are, however, risks. For
example, mediation s based on full
and fair disclosure, This works in many
cases bat will not waork if ane partici-
pant withholds informanon or under-
valuss assers. A competent stborney
can remedy such a situation by con-
ducting tharough discovery and per-
forming necessary due diligence.

Mectiation may nog be appropriate
for the mentally or emotionally inca-
pacitated ar anyone unable to nego-




giate due to substance abuse, a power
imbalance, or domestic violence.
Again, a good lawyer can represent
such a chent and attend mediation
sessions to protect the client’s rights,

Finally, mediation will not always
pesult in settlement. When this hap-
pens, the parties may terminate
mediation and select anather form of
dispute resclution.

]_":1"..Il mediation really warth
trying® o5, Mediation allows the par

ties to retain decision-making. If the
process does not work, the partici=
pants may proceed to litigation or
arbitration. When it B successful,
mediation provides an elogquent way
for participants to solve pmblr::m,
focus on the best mterests of their
children, and design their fuoure
interaction. ldeally, each parcy wall be
heard, and together they wall areive a
a settlemnent that mee their indirdual
needs and the needs of their particular
atuation. Mediation allows the parties
to step away from a difficulr situation
with grace and dignity.

Arbitration

I = What ks arbitration? Arbitration 1s
a process in which one or more neu-
tral third parties, the arbitrator(s), are
selected by the participants to hear
testimony, take evidence, and suc a
decision or award, which may or may
not be binding, depending on the
authority granted to the arbitrator in
the arbitration agreement. The arba-
trator may be asked to divide marital
assets and debas and determine mam-
renance. In some jursdictions, advitr
tors  decide child-relared  issues,
including decision-making about
children or legal custody, parenting
time or visitation, and child support
The arbitrators may decade other
ismues at the participants’ direction.

2.Huw iz aorbitration  initiated?
Although arbitration may be court
ordered, in most cwes the pardes
agree oo arbitrate a dispute or the
option has been included in a separa-

tion agreement or @ pre- Of postnup-
tial agreement. In most jurisdictions,
an agreement to arbitrate will be
enforced unless grounds exast for
revocation of the contract,

As a general rule, the parties, with
the help of their attorneys, will iden-
tify the ssues to be arbitrated. These
might include all isues in dispute
or only those left unresolved after
mediation, The arbitration agreement
should idenofy msues to be decided,
grant decision-making authority o
the arbitrator, and state whether the
award will be binding, If issues are
naot carefully spelled out in the agree-
ment, one party may later argue that
the arbitator excecded his or her
authority.

3-“11# salects the arbitrater? The
participants and/or their attorneys
select the arbitrator. The choice will
depend on the 1ssues to be decided.
For cxample, the conflict may
require an expert in a particular area
of the law or a mental-health profes-
sional adept at dealing with child-
related isnes. Some participants my
prefer to use religious panels, such
as the Bet Din or Christian
Conciliation Services.

"1' » How is arbitration struchured? The
arbitration hearing & much like a
court hearing, although less formal.
Generally, each party or lawyer
presents an opening statement. The
petitioner (person initiating the arbi-
tration) presents his or her case, and
the respondent (the other party)
conducts  cross-examination. The
respondent then presents his or her
case, which also is subject to cross-
examination. Then the participants or
their lawyers make closing arguments.

«hls arbitration confidential? No.
Unlike mediation, arbitration s not
confidential. However, the parties
may provide for confidendality in
their agreement and may limit the
form and content of the arbitrarors
decision. Although the arbitration

hearing may be clased to third parties,
the proceeding often is recorded, and
a transcript of the hearing may be
submitted to the court. The arbitra-
tor's decision will be submitted to the
court and, if approved, will become a
court arder.

f}.mm is the attorney’s role? The
attorney assists in selecting the arbi-
trator and helps formulate issues to
be presented in arbatration, He or she
drafis the agreement to arhitrate. The
attorney works with the client to
gather facts, review applicable law,
complete discovery, and submit
documents to the arbitmator. During

RIMEMBER

Mediation
Can-Do’s

] Emphosize seff.determination.

[J Produce voluntary ogresments by
the parties.

[ Conitsin rather than inflome the
conflics,

[] Focus on the needs of childran.

[] Generally cost bess than lHigafion,

[] Faster & cooperative rebationship
batween porents,

[] Reschve disputes more quickly fhan
Iitigatian.

[ Produce more “parsonalized”
agreamants,

[ Generally result in parents having
mease contoct with their childran.

[ Resuht in higher rates of parenting:
plan and child-support compliance.




arbitration, the amtormeys question
and cross-examine the participants
and present opening and closing argu-
ments. The aworney also will prepare
postarbitration motions oo vacate or
change the award or the arbitrator's
decision.

{+How does the arbitrator communi-
cate the dedsdon? The arbitrator ssucs
a written decsion or award, Unless
the participants have agreed other
wise, the award will be binding and
will be submumed to become a court
order, Either party may request or the
court may order that the awand be
vacated, modified, or corrected if it
fails to meet certain satutory criteria.

O Wit wre the advaniages and dis-
advantages of arbitration? Arbitration
has many advantages. It s private, eas-
ily scheduled, and not likely to be
continued, The partics may select an
arbitratoris) who 15 well suined 'I:r:,-'
training and experience to their par-
ticular case, and the proces is effi-
cient and more relaxed than a cours
hearing, Unless the parties agree thar
the award will be nonbinding, arbi-
tration results in a final decision with
limited rights of reviea:

On the downside, arbitration
should be approached cautiously
because your right to have a court
review the decsion s limited. In
some cases, finality is less important
than a right to appeal the decizion,
Likewise, unless prearbitration proce-
dures are limited by the parties,
preparing for arbitration can be as
ome consuming and expensive as
preparing for toial. The righe of dis-
COVEEY alsa miay be limited, strict rules
of evidence may not apply. and the
weight of evidence may be different
from that of a court hearing. Finally,
the parties will have to pay the
arbitrator, whereas they would not
pay a judge in htigation.

'f)- Is arbitration  worth  trying?
Arbitation offers great advancages if

appropriately used. The parties must

& FAMILY ABVOCATE

decide if the advantages of arbitration
cutweigh the disadvantages.

Conclusion

Although parties may not choose to be
divorced, they may choose the method
by which they obtin their divorce.
Alternative methods of dispute resolu-
non can save money and ame, reduce
stress, and create lsting solutions dhar

benefit both parties and their children,
ADR. makes good sense. W

—

Jaan H, McWillioms is o losper-modiator
in Denver, Colarode, and the author of
Creating Porenting Plons That Waork
Mrodford 1998), Pertions of this article wers
adapted from the chapiers she wrede in the
Colarede Fomily Low and Proctice and are
printed with the permission of Wast Growp.

Glossary of
ADR Terms

Aﬁl‘l‘l’lﬂll is 0 form of aberma-
five digpube resolufion in which the
parties hire a naviral third party for
parties| to hear lestimony, loke evi-
dence, and [waue a decision or

aword,

i
{_x-lllbnlﬂvu low: o form of
alternakive dispube resalulion in which
goch party hires separale legal coun-
sal who reject lifigation as on option
ond are trained and committed 1o
negofioting o saflament agreament.

C onsultlng counsel: i3 o lowyer
hired by a party about to bagin medi-
ofion. The lawyear's role i 1o answer
questions, address concenns, and pro-
vide the party with a solid under
slonding of the legal foundations.

Mﬂlm is a form of ahema-
tiwe dispule resolution in which the
porfies hire o trained, neuiral, and
impartiol mediofor fo help tham nego-
fioke o mediation agresment.

Miﬁl‘lﬂ agreement: 5 an
agreament recched by the parfies that
forms the besis of o setilemant agres-
ment ond, when occepled by the
eourt, becomes o court order

LI-..l adwivar moy only be pro-
vided by o lowyer. If is the franslalion
of information and the low inte a rec.
ommanded course of action,

L-.ﬂ information: moy ba pro-
vided by onyone whe con read the
lerwr and report what it soys,

H--Irﬂll agresment: [al
called antenuptial ogresment}—is o
writhen ogresment signed by bath par-
ties before o marrioge o provide for
odvonce decisionmaking for Fulure
confingencies ond events, Thess
ogreaments are generally entered info
fo profect the property or inheridance
rights of one party or fo profect ane
party from the liobility of the othar

porty’s debés.

R--Inr covnsel: 5 o lowyer
hired by a medialien participant to
odvise the client oboul setlement
opliens and review the Fnol meame-

randum of understanding belore the
client signs i,

S-ﬂ---ﬂ agrasment: |1 an
agreament that is reached by the par.
fies bo resobe Finoncial ond custady
issues in dispute. W




Do It for Your Kids...
Do It for Yourselt

Get axpert advice on the
hardest job of your life

How to:
B Handle your anger
M Talk with your kids about the divorce
B Communicate with your ex
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B Get your children the help
they need
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B Succeed as a stepparent
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ediation 5 a powerful
process that allows people
to take control of decision-

making. [t has proven useful in many
situations both before marriage and
affter, when a marriage or parenting
relationship is disolving, or when
parents have become involved in the
child-protection system,

Courts frequently order couples
intg mediation, but many  others
choose this nonadversarial, problem-
solving approach on their own.
Mediated agreements can form the
basis of setdement agreements, and,
when accepted by the court, become
court orders. For public policy rea-
soms, a court is not bound to accept
mediated agreements on  certain
issues, such as parenting rights and
responsibilities and child support.
Howvever, a skilled and knowledge
able mediator can guide couples’ and
parents’ decision-making in  many
types of sitnations.

Parenting decisions

Decisions about children are among
the most important ones that parents
make. The adjustment of children to
their parents” separation and divorce

and their future psychological well-

What’s the
Point of
Mediation?

. Decide

being arc affected by the level of
conflict between parents, Concerned
parents will wane to isolate children
from adult anger and sadness and will
attcmpt to cooperate in parenting
decisions, Parents will always be par-
ents, even when they no longer are
married or living together. Although
divorcing, parents may not end up as
best friends, it is possible o work
together in a businesslike way for the
best interests of their children.

Better communication
Mediation encourages parents to sit
down together o discuss coparenting,
Parents offen learn new skills and ways
of communicating, which reduce
future conflice. Many parents find
that the presence of a mediator helps
them focus on the needs of their
children, rather than on the other
parent’s shortcomings, The mediator
also can suggest methods of commu-
mication, such as e-mail or a parenting
notebook, when face-to-face or tele-
phone contact becomes difficult.
Mediation is commonly used to
create parenting plans in scparation
and divorce. Two major types of deci-
sioms must be made: (1) those imaoly
ing children'’s general welfare and (2)
when and where children will hive,
Decision-making is referred 1o as
“sole or joint legal cwstody™ or, in
states that have abolished custody
language, “parental responsibilicy” In
mediation, parents can decde how
these decisions will be made and can
talk in advance about major ssues,
such as where their children wall live,
about health care, religiows raming,
education, extracurricular activibes, e,
Parents who share similar
values and ideas about child-
rearing may decide on joint
decision-making or custody,
or they may agree that one

parent s more qualified or able tw
make some ar all decisions. Medi-
ation allows parents to preview their
ability to make joint decisions, even
when they have strong differences of
opinion.

A mediavor will encourage parens
o discuss what information should
be shared and how best to do it by
telephone, in person, e-mail, fax, or a
parenting notebook. The mediator
assists parents in talking about the
childrens needs and can refer them
to child-development experts or
books if more help i needed. A
mediator also can suggest various
options that have worked for other
families and will raise red flags on
issues or decisions that are likely to
cause future conflict.

It is important for parents to
include in their parenting plan a
means of resolving disputes, Often
parenss who have successfully medi-
ated an agreement will agree to
mediate any foture impasse. Judges
are the first to remind parents that
thoughtful, well-reasoned decisions
about their children are best made by
parents, rather than judges.

Among the most important deci-
stons are where children will lve (their
residence) and the amount of dme
be spent at each parents home (vari-
ously called “visitation,” “parenting
time,” or “access,” depending on state
law). Mediators do not assess or evalu-
ate parents’ situations or make recom-
mendations regarding living arrange-
ments, but they will help parents share
their idess, concerma, and needs,

Na one residential schedule works
for all children. In mediation, parents
are able to create a schedule that
works for their children in both of
their homes, Bach childs develop-
mental and other needs can be con-
sidered in a collaborative atmosphere.

BY
CHRISTINE A. COATES




Parents abo need o dscuss how o
handle hohidays, vacations, birthdays,
days off from school, sick days, etc.
Even if parents anticipate no
difficulty in working out these
arrangements, a specific plan serves as
a fall-back gude af communication
later breaks down. Parents also must
decide how to transport chikdren for
parenting time. The mediator will
lead a discussion about how much

REMEMBER

Your
Keys to

Success

[] To ke successhul in mediation, o
couple does not have 1o get along.

O sediation is not o substilvte
for Lol dvics;

[] Medintars do not moke decisions,
bt Focilitate o coupla’s own
decision-making,

[ Children adjust to divores more
haalihily when their parents can
successfully resolve conflicts.

[ Mediation is usehul for all divarce
issums, inchuding creating porenting
plons ond making financial
decisions,

[] Mediation con help angoged
couples create a prenuplial
agreament, -

[ Mediation in child-protection
proceadings empowers parants
and provides more comprahensive
services for children.
= C.A.C.
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flexibility can be allowed in the
schedule and what o do when one
parent & unable to accommaodate the
schedule.

In mediation, parents often create
2 parenting-time calendar for several
months or a year. Both parents will
have the same calendar and can make
special arrangements in advance.
Transition times are desipned to
work with children’s actrvities, their
bediimes and mealimes, and with

parents’ work schedules,

Parents need fo
disewss how to handle
holidays, vozatisns,
birthdays, and days off

fram scheol

Parents should discus what might
happen in the future if one parent
wants to relocare with the children.
Having a mediator guide these dis
custions will help parents antcipate
arcas of disagreement and  avoid
future conflict. Individualized parent-
ing plans provide a roadmap, con-
structed before the divorce, for the

years ahead.

Temporary arrangamanis

Mediation can be helpful in deter
mining separation arrangements and
temporary residental and parenting
plans for chikdren. It is best po enter
ineo mediation about children eady
in the separation or divorce before
litigation makes collaboration dffi-
cult, CHten parents will try different
arrangements during the divorce oo
find which one works best for the

Family.

Revising parenting plans

Because children needs cvolve as
they grow and their parents’ schedules
and circumstances change, many par-

enis meet after the divorce o revise
their parenting plans. When parents
are unable o do this on their own,
they often mediate the changes, some-
times with the same mediator whao
worked on the original plan. Using a
nevtral person helps parents focus on
the goaks of the session, rather than on

what hasn't worked well.

Parenfing probhlems

Sometimes coparcnting after divorce
is a rocky road, strewn with angrer,
arguments, and frustration. Examples
of difficulties inclede: a parent’s being
chronically late for exchanges; chil-
dren’s problems in moving between
parents’ homes, 2 new spouses inter-
ference with a parenting plan, or
conflicts in decision-making. Medi-
ation can help reestablish commmum-
cation between parents or establish
new communication  guidelines or
clarify the original agreement. Tt can
be a usefinl first step before pursning
other legal action.

Child support

All states have child support guide
lines that inchode the parents'
incommes and other information in
calculating monthly child suppore.
Some state guidelines are more
straightforeard  and “user-iriendly™
than others. A medator can help
parents gather their financial infor-
mation and apply it o guideline
formulas. The mediator does not
decide what income or other figures
to use when the information 15 not
':I:nightﬁ‘:lr'.-'.-uni. However, with the
mediators help, parents can use
A compuiter program to see how child
support changes when different fig-
ures are used,

Mediating changes in child sup-
port can be helpful when parents
agree or when the lrw requires a
periodic exchange of financial infor-
mation to update child support
Parents should check with the court
to determine if mediators or other
court staff can help update child
support arders,




Full disclosure of
all relevant finmancial
informaotion and
dotumentation is
essential to a

fair agreament

The division of marital property 1%
often the most daunting tsk in a
divorce  because of the sheer volume
of information to be gathered. Each
spomse must provide the information
necessary to make informed  deci-
sions, Full disclosure of all relevant
fiancial informanon and docwmen-
tation 15 essential to a fair agreement.
A mediator can help both parties
determine what information 15 need-
ed, why it is needed, and when and
where it can be obtained.

With the direction and support
of their amorneys, the mediator can
puide the couple through the almast
overwhelming process of gathering
and orgamizing information and doc-
umentabion neaded oo determine the
muarital estate. Until both attormeys
have complete mformation, ar ae least
know that the spouses have different
opinions about the value, source, ar
exptence of an asset or debs, negoi-
ations will not be helpful.

Onee information is exchanged

(Continued on page 12)

Getting the

What

appens
ance the

Court’s Nod ===,

BY HON. HOWARD 1. LIFSEY

ost parties feel chat once
mediaton 15 concluded
“succesfully” the case 15

ended and their problems are over.
That 15 not the case. The parties
must proceed to a divorce hearing
before a judge. The judge not only
grants the divorce (also called disso-
lution of marriage) but reviews the
mediated agreement.

The agreement may be ttded
“Mediated Agreement” or it may be
a formal “Marital Settlement” or
“Property Settlement Agreement.”

Generally, the parties ask the
court to approve the agreement.
The judge will not simply rubber-
stamp what s presented. He or she
will scrutinize any provisions
involving  property rights, spousal
support, custody, and child support.

The mediated agreement may
not rise to the level of a property
settlement or marital  sectlement
agreement. The court may find the
agreement patently unfair o one
party and refuse 1o approve it or
find provisions relating to children
improper, For example, one party
may attempt o waive child support
by promising the other parry a larg-
er share of the property division.

Courts generally go through three
steps in determining whether the
request should be given contract
status appoonvl,

1. The court must find that the
parties have freely and voluntarily
entered into the agreement.

2. The court must find the terms
of the partes’ mediated agreement (o

be fair and ressonable,

3. The court then approves the
agreement {or not) and, with the
exception of those provisions relar-
ing to child support and custody
Fvisitation, incarporates—but  does
not merge—the agreement into the
decwion with the same force and
effect as a contract.

Mote, that the terms relating 1o
children were exciied from the
agreement. The court will require
the parties to set forth those prowvi-
sions in full in the court's decision,

Although the agreement “incor-
porated by reference, bur not
merged,” would stand as an 1mwde-
pendent contract—that is, enforced
as any other contract—those provi-
sions relating te children could
only be modified in the manner
that court decisions can be modi-
fied, The reason: The court absays
maintains Jurisdiction over isues
relating to children. The parties
cannot contract away rights unigque
tor the children.

The moral here iz char although
you have worked hard to mediare
an agreement and presented it
the court, there 15 no guarantee that
the court will approwe it The court
may require you to return “to the
drawing board” and negotiate or
mediate further or get ready for
trial. W

Howard |. Lipsey is on assocabe [uslics
with the Rbode lslomd Family Court and
is a member of the Family ddvocate
Edilarial Beard,




and each spouse has recetved lepgal
advice, the mediator can assist spouses
in negotiating the property division,
debr payment, and tax isues,

The mediator discusses with each
spouse his or her current and future
fimancial and other needs, All settle-
ment options will be evaluated later
by the mediator and the participants,
based on how well each option meets
their needs, Mediation can save tme
and legal fees and often resulis in
more individually crafeed and creative
AEIeCMEnNIs.

Spousal support, abo  called
"maintenance,” or “alimony” 15
another ssue to be mediated, As in
property divisions, information gath-
cring is important, A financial sdvisor,
such as a certified public accountant
(CPA), may help in determining each
participants  projected  monthly
expenses and income after divorce.

RIMIMBER

The
Mediator
Must

Know...

] Tha baw.

[] The impoct of family conflicts
on parents, children, and others —
incleding a knowladge of child
devalopment, domestic abusa, and
child obuse ond naglact,

] How to conduct mediation,
hoving odequaks educalion
and fraining.

[ How ta recognize the impact of
culture and diversity on the family.

Prenuvptial agresmenis

Before marriage, couples should dis-
cuss many things, including finances,
whether they want to have children,
and their values and dreams for the
future. Becanse no one can predice
the future, premuptial agreemcnts
provide advance decision-making for
future contingencies and evenis, Such
agreements are useful when one per-
somn has a large amount of debr or sig-
nificant property to be protected,
wants to retain inherited assets or real
estate, or wants to convey property o
children of a prior marriage.

Muost srates allow furure spowses 1o
enter into prenuptial agreements
regarding their finances, but the
process of negotiatng the agreement
must be babinced. Most couples enter
into marriage with spirations of “oll
death do us part,” and are uncom-
fortable talking about diverce. The
mediator offers a setting and a process
in which safety, respect, and normality
can make the topic more palatable.
Financial disclosares of assets and
debts is critical. Both parties must
gather information and organize it in
a written document to be shared. The
mediator will allow each person to
question the other until both under-
stand all the informanion.

The couple must be entering into
the prenuptial agreement willingly
and without duress or coercion and
as much in advance of the wedding as
posible, Prenuptial agreements have
been invalidated when executed
right before the wedding or when a
spoite proved cogrcion in signing
the agreement. By entering into
mediation as soon as the prenuptial
agreement is broached, the couple
can fully negotiate an agreement that
is fair vo both.

Each party should have indepen-
dene legal advice. In addion
financial issues, the couple can discuss
children and future parenting ssues,
but these agreementss may not be
binding, becawse agreements regand-
ing children are always reviewed ar
the time of the divorce to be sure

Prenwptial agreements

have been invalidated
when executed
right bafore
the wedding

that the carlier agreements are still in
the best interests of children,

The mediator will allow each party
o discuss his or her neads and con-
cerns and will help them negotiate
agreements that are fair to both. The
mediator might draft 2 memorandum
based an their agreements, which the
couple can take to their attomeys for
review, advice, and final inclusion into
a prenuptial agreement. [F attorneys
rase wsues that were not discussed or
sugpest changes, medation can con-
tnue with amorneys present until an
agreement is finalized.

Child-protection mediation

Mediagion i wsed frequently in
child-protection  mamers, such as in
child abuse and neglect situations and
when a parents righs may be termi-
nated. Whether a child 5 being
abused or neglected s never nego-
tiable or meduated. A child’s safecy 15
never compromised. However, cerntain
iwues in child-protection cases, such
o placement plans, visitation armnge-
mients, treatment interventions, and
the nature af parents’ involvement in
these arrangements are negotiable, at

|




REMEMBER

The
Mediator
Should...

[0 Explain the benafits of mediatian.

[ Assess the parties’ copacities ko
madiata.

[J Obstoin the parties’ informed

consent.

O Inform the participants of their right
to seek independent odvice from
lowyers and ather professienals.

L] Be neutral toward the parties and
the negaliated culcome.

[ Facilitate full and aczurate
discovary ond disclosura of
information,

L] Promase condar and open
discuzsions,

L] Mainkain confidentiality.

L] Be alert fo abuse, attempls
b eontrel, o intimidafion,

[ Ensure the physical sofaty of
parkcipants,

[ Repart child abuse or neglect or a
participant’s threats of suicide or
viclance to the oppropriote
authorities and the potential vietim.

least to some extent.
The child-protection legal system
can be confusing and frightening
because a parents right to parent can
be at stake, Often decisions seem out
of the parents’ control as the lawyers
and child-protection workers negoti-
ate and then report proposed deci-
sions to parents. Mediation brings
parents into decision-making.
Generally, medianon 5 allowed
only when it is court-based or super-
vised and has strong judicial or inter
disciplinary support. In this type of
mediation, the mediator receives
special training in a program support-
ed and sanctioned by the court,
Mediation may be offered at different
stages in the process, and parents may
ask their attorneys and/or the child
protection personnel about options.
Mediation in  child-protection
cases i being offered in many places
because it benefits parents and results
in higher scilement rates, thus saving
judges’ time and court resources.
Parents are empowered, that is, they
have a wvoice in decisions that affect
them and their children. Although
the child-protection worker may
still be seen a5 an adversary, cach medi-
ation participant is expected o work
collaboratively and in good faith tw
reach agreements on thie issues.
Foesearch on  child-protection
meediation has shown that: (1) agree-
ments are more detailed and more
likely to include services to children
and family members, (2} agreements
are reached sooner than in nonmedi-
ated situations, (3] parents prefer
mediation to other types of negotia-

Parents are more likely

te comply and follew
through with their
agreements becavie they
helped creote them

tions, and (4) parents arc more likely
to comply and follow through with
their agreements because they helped
create them

Mediation can be useful to couples
who are divorcing or separating, to
couples planning to marry, and to
parents who may have abused or
neglected their children, Famuilies
transition should consider this oppar
tumty to reach agrecments char are
Fair and meet their needs and those of
their children, The neutral mediator
brings creativiry, structure, and com-
passion to difficult situations, resulting
in agreements that generally work
better for families than judicially-
imposed decisions. W

Christing A. Coales, an axpericnted
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Mediation works best when people
want to plan for the future as well a5
to control the process and outcome of
their separation or divorce. To mediage
successfully, clients need o absorh
information, understand choices, and
muake decwions, They must respect the
mediation process and be willing to
do the work mvobeed.

Couples mediate best when they
have the intellecoual and emotional
stability to articulate their interests
and meeds and o listen w the other
person’s interests and needs. They
must be thoughtul, emotionally
stable people who are commited
to the difficult work of negotatnon
and compromise and they must
understand the financial, emotonal,
and parenting issues relevant to their
situation,

Not t

Medianon clients must gather and
share information and agree to set
gﬂ:l.l.‘\.. negotiate, compromise, and
abide by the results. Parties have the
opportunity to present what they
believe are workable and equitable
proposals and the responsibality of
thinking through issues and offering
salutions that will benefit the whole
family. This s difficule work,

The best mediaton aprecmenes
are creative and forwand thinking,
Although some issues, such as prop-
erty division, are finalized at the dme
of an agreement, others, including
parenting and support, are imple-
mented over tme, Couples who can
look ahead and plan cooperatively
for a range of future contingencies
will be most satisfied with mediation
in the long run,

14 FAMILY ADVOCATE

A compercnt, respectful mediator
15 essential to the process, The media-
wors job i w fciliote communication
between the parties. Legal counsel,
although not required, can be infor-
mative and balancing, When appropri-
are, mental-health support, hnancial
advice, and tax expertise abo can help
assess the parties’ current station and
help plan for the fumure.

A basic knowledge of one’ righes
and responsibilities as well as full dis
closure of both the marital estave and
paremting isues are essential to the
process. Serious cognitive, language,
andfor cultural problems can impede
the process. Although interpreters
and coaches may be helpful, each
client must be able w communicate
effectively, understand the information
presented, keep up with the process,

Medic

Mec

grasp the goals, and make decisions.
Severe  communicabion  problems
between parmers will hinder or derail
mediation.

Signs of trouble

Mediation is most problematic when
one parmer fecls less capable or pow-
erful than the other. This can happen,
for example, when one party has lit-
tle or no information about the fam-
ily's finances. Mental or emotional ill-
ness or medication also can affect
one’s ability o perceive an equal
footing in medianon. Psychological
presure, intimidation, fear, or lack of
respect can be wsed o cocrce instead
of to negotiate, Mediation can help
clarify facts, but it cannot compel a
deliberately withholding client o
participate fully.

When should you
begin the process
and when should

you end it?

BY SHEILA F. G. SCHWARTE






Violence, chuse,
intimidatlion, fear, or an
inability to communicate can
lead to intractable
mediation and vnworkakle

What to Cover in a Divorce Agreement

Parenting
Custady

1. Legal: How will major decisions concerning

the child be made?
[ Joine
[ Sale

2. Physical: How will day-to-day decisions
concerning the child be made?

O Joint
] Sale

3. How will changes in custody be decided?

Visitation /ocess

Domestic vialence or drug or
alcohol abuse cam have a serious
Impact o1 mediation and the '-'i-.I]'li]il:r'
of an agreement. People who are
in abusive relationships  should
acknowledge this to themselves, their
attorneys, and ther therapists, amid
dieal with this #ssue in mediation,

When not

.
to mediate

Clients should choose not to mediate
when one or more of the conditions
outlined above has seriously affected
their ahility to negotiate, compromise,
and function and when neither time,
individual or couple’s therapy, or
more structure in the process will
address the problem. Violence, abuse,
intimadation, fear, or an inabilicy to
communicate can lead to intractable
mediation and unworkable agree-
ments. Parties should not mediate
unless they feel informed, capable,

of a change in plans?
&, How will visitation be modified?
(1 For the short term
[ For the long term

Financial 1ssues

Children

supported, and safe. Mediaton is not
| |,1L|_;_'l_" O COSms a F!‘:I1|:::L':I ar H'L":
around the bw Tt & ako neither cou-
ple’s counseling nor a place to assign
Or ACCopt blame.

Respond to
problems

Mediation 15 difficult and demanding,
Parties who come with conilicting
intercsts must work together in good
faith to reach a compromise. The
Process may not always run smicnthly:
O may feel thar the other party &
not participating fully, honestly, or
||_-;|_'|er|:t'|_|'||1_.r These concerns should
be addressed in mediation in 3 timely
Fashion and contmlled manner. The
parties should work with the media
Ear 0 ResDDne an .\,lrlllli'l'-F!.I'll.'l'l.' 'L'IE- LFLISL
and to agree to appropriate behavior,

During mediation one  person
may feel that isues of concern ane
not being addressed or addressed in a

1. Child support:
1 How muich?
[0 When is it due?

[ How 1s the payment acrually made?

O For how long docs the agreement last?

1. With whom will the children be? Be specific
and detailed:
O Daily and weekly
[ Weekends
L] Halidays
[ ] Birchdays
[ School vacations and early-relexse time
Ll Summer vacations
2. When and with what notice can a parent
take the child:
0 Out of state
] O of the country
2. When and how must one parent notify the other

[] What expenses are covered by child suppost
[0 Wha pays for the ather expenses?

[} By whom are large emergency expenses paid?
2. Health-care coverage:

O Medical and dental insurance

[] Uninsured medical expenses

(] Whe pays for medical and dental insurance?

[] Who pays for uninsured medical and dental

EXPETISEST

3. Educational expenses:

O Day care

[J Afterschool

[] Private school




timely manner. Apain, such concerns
should be aired. Separating couples
often have different priorities and
goals. The mediator should be aware
of and respect these differences.

Somme msues, sich a3 where the
children will celebrate an upcoming
h.:-.'li.-;iny,m:cd immediate attention. The
mediator can help estblish reasonable
timetahles for negotiation and resohi-
gaodk.  Imterom agrecments on :"|.1|.‘1:'i|5||,
immediate issues are sometimes useful

Sometimes participants agree, for
the sake of peace and finality, to a
provision they ultimately cannot
accept or will not implement. Such
agreements are an invitation to
resentment and fumre conflice, Omne
should agree only to what is practical
and posble

Oecasionally, one participant may
ask the other to make a side agree-
ment, separate from the one present-
ed to the court. Chemts should never
agree to keep any part of the divorce

agreement sccret from the mediator.
A divorce AFICCINENE, whether medi-
ated or negotiated, should inclede all
relevant terms and recite the entire

AgreCinent.

Sometimes One Person questions
the mediators impartiality. Clients
should share such concerns and the
reasons for them with the mediator.
The participant should be prepared
to offer potential adjustments to the
process, listen carefully to the media-
tor’s response, and work to resolve
the matter. The mediator must be
neutral, objective, and respectful of all

opinions.
Terminating
mediation

Appropriate agreements that WOTK
over time are the goal of mediation.
Agreements must be clear, flexable,
thoughtful, honest, and fair. They
should not be made to please a

spouse, an attorney, or the mediator,
Mediation should be terminated or
suspended when emotions and ten-
sions run dangerously high and dif-
ferences in goals are too great to be
resolved, Mediation also should be
suspended when clients feel coerced
or threatened,

If mediaton was judicially man
dated, the mediator may be required
to report termination of the process
o the court. Whether voluntary or
not, mediation should end with a
statement drafted by the parties, but
with the help of the mediator, clarify
ing what, if anything, has been agreed
by, what issues remain unresobed, and
how the process of sepamtion o
divorce will proceed. B

Sheilo F. G. Schwortz is a clinicol social
warker [M5W)] and mediobor in privale
prochice in Meedham, Massackusefts. 5he i
a licensed aftarney ond on adjunct profassor
o Boston University School of Sacial Work.

O College and vocational school
] Extracurricular activities

&. Life insurance or will provision to ensure
payment of child suppart

8. Provisions for adjustrments in child-suppart
payments v

The parties

1. Alimony:

- [ How much?
O Timing
U Duration

2. Health-care coverage:
O Medical and denial insurance
[L] Uninsured medical expenses

3. Provision for adjusting alimony

Property division
1. Real Estace:
[ Provisions for expenses (mortgage, insurance,
taxes, repairs, capital gains) if owned jointly
[ Provisions for sale if property is to be sold
2. Cash, checking, and savingg accounts
2. Stocks, bonds, mutual funds, other investments
4. Pensions, retitement funds, Social Security, ete.
8, Personal properey (cars, furniture, jewelry,
collectibles, household articles)
6. Payment of outstanding liabilites

Tax consequences
1. Child support
2. Alimony
3. Dependency exemption
#. Capial gains
8. Provision for existing tax liabilities and for tax
refunds

General provisions
1. All identifving data
2. Dispure resolution and who will pay:
[ Mediation
[] Arbitration
(1 Court
3. Artorney’ fecs




Your Lawyer as

Il mediators recommend (or
should recommend)  thar
you get legal advice as part
of divorce mediation. You may ask
why this is necessary as you are medi-
ating your divorce, in part, to “avoid
divorce boaryers.”

Although mediaton is all about
cooperating, cach spouse has indi-
vidual concerns and legal rights and
responsibilities. Mediators are new-
tral parties who do not give legal
advice, Any settlement decisions you
make should be based on “informed
consent.”

Working with your attorney pro-
tects you and achieves your media-
tion goals by:

* Helping you understand the law
and identify legal ssues;

» Furnishing a private place oo discuss
your concerns and weigh your
Options;

* Providing a person who is on call
anwd "in your cormer’;

* Helping you anticipate how much
information is necessary for settle
ment decisions;

» GIving pnu.'[:il.‘.ll feedback on your
sertlement ideas and creative sug-
pestions on difficult unresolved
issties; and

» Providing a review of the final scttle-
ment agrecment before you sgn it

Diespite what many  people
believe, mediation 15 not just for
“friendly” divorces. Most divorcing
couples experience exieme cmdo-
tiomal distress. Yet, angry, hosgle,
emotional people can soll share
common goak: to avoid the adver-
sarial process and insulate their
children from the conflict. The maore
grounded you are with private legal

L] FAMILY ADVOCATE

information and adwvice, the less
likely you will be to question your
final selement no matter how
fricndly or hostle you and your
spouse are. Consider work with your
attorney as an investment in some of
the most important decisions you
will make in your life.

Finding an atterney
Searching for the right lawyer may
seermn  overwhelming at first. The
Yellow Pages are filled with lawyer
advertisements, and your friends and
relatives will have los of recommen=
dations—usually from their “night-
mare” divorces, Many arforneys
“specialize™ in divorce, whereas others
are general practitioners who include
divorce on their “menu” of services.
Mot all attorneys are “mediation
friendly” By excluding those who
do not view mediation as a viable
approach to serthng a divorce, you are
narrowing your field of choice, Here
are some good ways to further
narrow your search,

* Ask your mediator for a list of
attorneys who have worked well
with his ar her medation clients.
Some mediators will not provide
this, but maost will,

# Peview the list of qualified braryer-
mediators you wed in choosing
your mediator.

» Ask your therapist or counselor for
names of attorneys other patients
have used in nonadversarial divorces,

» sk friends and acquamntances who
have mediated their divorces for
recommendations.

Because of the cost and tune
required, set up interviews with no
mare than three lawyers, Do not

BY BARBARA HAHMN STARK

expect them to provide information

over the telephone or the Internet

Your questions Tequire mofe dme

and face-to-face attention. Do not

expect divorce attorneys to have “ref-
erences” Most clients are reluctant to
discuss their divorce experiences
with a stranger. Expect to pay a fee
for this fist meetng, particulary
with an experienced divorce Loaryer.

Part of the purpose of this mecting is

for both of you to see whether you

can work together.

Some attorneys will mail you
2 brochure or direct you to their
website for valuable preliminary
information. Ultimately, a face-to-
face initial consultation is mandatory.
In addition to meeting the person
you will entrust with details of your
private life, you will learn impaortant
information  about  mediation  and
divorce bw and procedure, The
consultation will add 1o your store-
house of knowledge, whether you
retain the amorney or not.

How do you decide whether an
attorney is right for you? Much of
this work 1s done once you select the
attorneys to interview. After the
face-to-face mestings, you will either
feel comfortable and look forsand to
working with the attorney or you
won't.

Pay amention during the initial
consultation:

* How does this lwyer view divorce?
As a legal problem or a family criss
best served by nonadversarial inter
vention?

* [Does the attorney use the inotial
consultation to cxplain alternative
dispute resolution options {media-
tpon, colliboration, unbundled con-
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subtation, etc.} o that you can select
the best approach for you and vour
family?

I you have children, does the

attorney focus on minimuzing the
negative impact of the divorce an
them and maximizing conditions
for positive coparenting?
Dwoes the attorney assume thar medi-
ation and other ADR. approaches are
only for “friendly” spouses in
“friendly™ divorces? Or does he or
she recognize that mediation is a
nonadversarial means for couples
work out ther differences—even for
“high conflict™ couples?
* [Moes the attorney view the chent in
control of the proces or i3 that

responsibility the exclusive province
of the attorney?

* Does the attorney’s approach fit the
stereatype  of aggressive  divorce
lrwyers who aggravate an already bad
stuation, or docs he or she want to
h::l.]:n YSLIE r.lllli..l_'g' i1 3 positive way?

When should | waerk

with my attorney

Imagine that you are the coach of a
baseball team. But, instead of being in
the ballpark, watching the action and
‘-'."D]'L::inl.t with the players, you are
sitting in the parking lot on the team
bus. Players run out to the bus,
describe and discuss the action, get
your coaching ops, and then mun
back to the field w el the players
what the coach said and try to act
H-"n'l."l:ll'di.l1g|}'. Mot only would this be
incredibly inefficient, but you would
have to rely om what the player told
¥ou (rather than your own observa-
tion) and erust that the player under-
sood and could execte YONUIF FECOii-

mendations. Mot the best
way of working with
members of your team!
Your atorney may feel
this way as she or he helps
you mediate your divoroe.
Amorneys for each spouse
generally are not present
during mediation sessions,
They mly on clients to
explain  what developed
during each session and hope
that the client can implement their
advice In  upcoming  sessions.
Although this “floating Ewover” con
cept can be a problem, it 1s not insur-
mountable, Too often, mediators and
SpoLses View altorneys as enemies of
the process. But, the right lawyer can
be integrated into the proces o pre-
serve the control you want and to
increase the efficiency of the proces,

The stoges of mediation

Divorce mediation includes four
basic stages:
& Prepediaciion: Before  mediation

begins, meet with your attorney o
get a basc financial, legal, and practi
cal educaton abour divorce. With
this information, you may be able to
discuss financial and cuspody issises
with vour spouse and reach partal
agrreEmants,

Informartion  gathering: Work with

your mediator to share and under-
stand all relevam information and
supporting documentation. At this
stage, explore the wvarious legal,
financial, and practical implications
al the information,

Exploring options: With the assstance
of the mediator, discuss with your
spouse various settlement alterna-

tives, welgh-
ing the pros and
vons of each. From this
discussion, you will almaose always
settle your parenting and financial

18511

Implementation: The mediator o
one of the attorneys drafis the final
settlement contract. Otther docu

JoInt
aceounts and make the transitian to
separate finances will be prepared

ments  to “close™  your

Fuch as orders divding pensions;
life imsurance beneficiary designa-
tions; ttle transfers, etc.). This stage
the final divorce
hearing in court.
An attorney who works with a
mediarng spouse commaonly i called

culminates in

“review counsel” This title reflects
that in many situations, attorneys are
not hired untl implemenmtion to
review the final agresment, However,
delaving the lawwver’s  involvement
unial 5o late in the process can result in
significant problemms. By then, spouscs
are so financially and emotionally
invested in the agreement that they
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may not listen to their attorneys’
objections, sometimes resulting in
the collapse of the entire agreement.

The attorney’s role should be
broader than simply reviewing the
agreement. Eady involvement will
prevent a last-minute crisis over an
unraveling settlement agreement. For
this reason, “consulting counsel” is a
better label for the attorney, reflecting
input at all stages of the mediation,
amd the earlier the better.

Before mediation

Just like medical checkups, working
with an attorney before mediation
may prevent difficulties during the
process. Your decisions must be
based on informed consent, which
requires information and education.
Consulting counsel is your best
teacher, answering questions, address-
ing concerns, and providing a solid
foundarion before you begin.

Before you start mediation, your
attorney will explain the difference
berween legal “information™ (that
you get from the mediator) and legal
“advice™ (that you receive from your
attorney). By explining the difference
and applying the baw to your case, your
attorney lays out the scope of your
legal position. For example, the
miediaror will probably discus your
state’s child support guidelines. Most
mediators will use your financial
information to calculate child support
based on these guidelines. However,
all states allow “deviation™ fram the
guideline amount in certain limired
circumstances, which results in an
increase or decrexse in child support.
The mediator can tell you what the
Law s (just as you can read the low for
yourself), but only your attorney can
interpret that law and give you a legal
opinion as o what you should do.
This translation of information and
the law into a recommended course
of action is legal advice, the business
of your attorney.

Megotiations during mediation
are done “in the shadow of the law”
This means that the potential legal
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putcome is only one facror in how
you settle. However, legal considera-
thons are important, and your atorney
is the best person to define the legal

perimeters of your case.

Gathering infermaotion
Consulting  counsel can help you
gather and amalyze information and
documentation. In some marriages,
spouses share financial information,
whereas in others only one spouse
manages the money.

If yoou are the less financially knowl-
edgeable spouse, your consulting
counsel will tell you what you need
to know and make sure you under-
stand information when you get it
Financial documents can be complex.
Your attorney may even reconumend
hiring a financial expert, such as a
certificd public accountant, financial
planner, or business valuator.

If you are the more knowledge-
able spouse, consulting counsel can
help you maximize the efficiency of
information gathering. You may
wonder why the mediator and your
spouse are asking for so much infor-
mation. Your attorney can help you
sort it all out and comply with the
requirement for full and complete
disclosure, IF il dont provide the
information informally in mediation,
formal discovery in litigation will
require the same amount of or maore
information, take longer, and cost a
lot more. Likewise, consulting coun-
sel will need the same information to
evaluate the demils of the maritl
estate and your settlement options.

If you have managed the marital
meney, you probably have a therough
understancling of your family's
finances. Be proactive. Rather than
waiting for your spouse and/or the
mediator o sk for information, put
together o complete picture of family
finances. An exsy-to-follow notebook
af financial summaries with compre-
hensive backup material demonstrates
a commitment to full and complete
informal dasclosure and will jump-start
the process.

Making the deal

Imvolving your attorney can be critical
as you consider options and make
settlement decizions. Ask vour attorney
about the strengths and weaknesses
of your case and the range of reason-
able settlement options. Your attorney
can help you purt together a compre-
hensive setdement proposal or analyze
your spouse’s proposals.

Critics of divorce mediation believe
that the less empowered spouse is at a
disadvantage without a lswyer and//or
the protections of the adversarial
system, Although mediation is not
right for everyone, power imbalance
can be an isswe in any divorce. The
adversarial process offers the protec-
tdons of formal discovery, court
enforcement, and legal advocacy. But
the adversarial process abo can imvalve
personal  intimidation, fear of the
court system, a lack of control over the
process, unpredictability of the ou-
come, and a significant drain on the
familys finances and emotions, Most
adversarial cases settle, but too often
those settlements are on the court
house steps the day of the mial—a
terrible position for an “unempow-
ered” spouse,

The angwer to a serlous power
imbalince 5 not necesarily to reject
mediation. A competent divorce
mediator specially wmined to work
with power-imbalance isues can be
the best option for a less empowered
gpouse. The mediator may slow the
process to give that person tme to
digest information and negotiate
from an improved position. The suc-
cess of this srategy hinges on the
support and advice of consultng
counsal, & solid divorce mediation
process allows for reflection and sup-
portive decision-making, maximized
informed consent, interspousal com-
munication, and control over the
process.

When attorneys negotiate divorce
settlements in adversarial cases, they
get to know their own client firse-
hand and have linited understanding
of the other spouse. To reach a








































