AMERICAN BAR ASSOCIATION i AR : ey

on + Arbitration =~ -
borative law.

richy ¥
2 ' . 1y

) | o
o' L N B e



o3

$2JN}D3
© 00

@
@

Your ADR Options
Mediation, arbitration, and
colloborative baw
by Joan H. McWilliams

¥ Mediation Can-Da's........5

Glossary of ADR Terms

What's the Point of Mediotion?
You Dacide
by Christing A. Coates

 Your Keys to Success........ 10

Getting the Court's Nod
by Honorable Howand I, Lipsey

 The Mediotor Must Knew........12
+ Your Medister Sheuld........13

To Mediate or Not to Mediote?
When should you begin the process and
when should you end i#?
by Sheils E G Schvantz

W What te Cover in o

Divorce Agreement........ 16

Your Lawyer as Mediation Conch
Having your own bowyer may

smooth end soothe the rood ahead

by Barbara Kahn Srark

Does Your Mediator
Measure Up?

Standards of Proctice for Family

and Divorce Mediation

by Ann Milne and Andrew Schepard

The Birth of Model Standards._.._.. 24

Callaborative Law
Take the cot-ond-dog fight
out of your divorce

by Rita 5. Pollak

Divarce Mediation
Resources on the Web
by Lawrs W Morgan

ADR Bikliography

Cover and ingide art by Richard Lawrent

A pain Tl ol By o AR Faamdly Live Socion

Dear Client,

Your lawyer and we at the American Bar
Association want to help you dissolve your
marriage with minimal cest and acrimony. We
believe that in many cases, alternative dispute
resolution is the most effective means of reaching
that goal. We hope that this handbook will give
you a clearer picture of your ADR options so that
you and your lawyer can make the important
choices necessary to achieve a speedy and
satisfactory resolution of your case.

Sincerely,

Willard H. DaSilva
Editor in chief
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Your

ADR:

istorically, couples had liode
choice in how their mar-
riage was dissolved. They

cither settled the matter or presented
their case 0o a judge or [believe it or
not) a jury. The direct and indirect
costs of going Lo court were stagper-
ing, and the emotional scars of a
hard=fought court battde made it dif-
ficult, if not impossible, for couples
b0 move on with their lives or to
cooperatively raise their children, In
addien, many couples did not real-
e what it meant w give a3 cour
complete decision-making authoricy
ovier their furire lives,

Although litigation is stll an
option today, many divorcing couples
are choosing o make their own
decisions with the help of a trained
mediator or present their case to an
arbitrator, Mediaoon and arbitration
are types of altermative dispute reso
lution (ADR) or methods of resolv-
ing a dispute that are less intrusive
and less expensive than litigation.
They allow participants to preserve
their dignity, resolve their problems,
and, if necesary, design their future
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Mediation.

arbitration

collaborative law

Options..._

relatiomship. Mediation and arbatea
tion offer a3 cooperatve and cost-
effective way to navigate through the
legal system and reach 2 conclusion
designed to meet each participant’s
needs.

Following are answers to com-
moily asked questions abour media-
tion and arbitration. For more derails,
contact your bwyer ar a local medi-
ator or arbitrator.

Mediation

.]. » What is mediation? Modiation 1= a
process in which a trained neugrl
and mmpartial third party (the media-
por) fcilitates negotiations between
the participants and helps them reach
a settlemient that is fair, mests a5 many
of their individual needs as possible,
andd 5 in the best nterests of their
children. A mediator, unlike a judge
or arbitrator, has no decision-making
authority, but helps the parties
identify issues o be resolved, develop
options to satisfy each of their mterests,
and choose the options that work
best for both of them. Mediation
ocours within the frmmework of the

Low, buit it allorass the parties to create
solutions that go beyond legal reme-
diies, The issues that can be discussed
are limitless and typically  include
decimon-making for the children,
parenting time or visitation, divison
of marital assets amd debes, maince-
nance, and child support,

qu'hw is mediation initated? [n
most seites, the court may  order
mediation, Court-ordered mediation
is helpful when couples are unaware
that mediation & an option or when
onig person is reluctant to participate.
Court-ordered mediation may not
wuork if either person refuses to nego-
tiate in good fith, Mediation can be
terminated in such cases, and the
imvested time and expense will be
minimal. Although court-ordered
mediation s mandatory, it does not
preclude a hearing before a judge if
all matters cannot be resolved.
Couples also may agree to mediate
a dispute or be compelled to mediate
by a provision in their separation
agreement or prenuptial or postnuprial
agreement. Mediation may be used n



collaborative
divorces in which
the lawyers agree o work
cooperatively but need the help
of a neutral third party to facilitate
negotistions. (For mare informaton
on collaborative divorce, see Pollak,
page 28.)

L3

1.;.I-Inw is the medialor selected?
Generally, the couple and/or their
lawyers select a mediator or the judge
appoints one. The mediator may be
a lawyer or a mental-health profes
sonal trained in ADR techmiques.
Many couples use pastoral mediation
services at their house of worship.
Participants meet informally with a
pricst, minster, rabbi, or other religioas
leader or use the more formally
strnctured services of the Christian
Conciliation Services, for example,
ot, in the Jewish faith, the Det Diin.
State judicial departments also offer
mediation services,

In some cases, participants choose a
tearn of mediators that brings different
skills to the process, For example, a
wyer and a mental-health profes-
sional working together can address
therapeutic and legal problems. A
Christian conciliator, 3 minister, or a
rabbi working with a liwyer can foous
on religions and legal problems. A
male-female team might help address
gender differences.

Regardless of background, the
mediator must be a person whom the
participants trust and who knews the
lawr and can facilicate communication,
can create @ safe enwvironment, and
can translate the parties’ discussions
into an agreement that is under

standable and legally sufficient.

'4‘ « How ore mediction sesslons struc
tured? Mediation sessions are  struc-
tured to meet the participants’ needs.
For example, some people work
more productively in several shorter
sessions, whereas others may prefer
one full-day session, Lawyers may be
present, depending on the issues of
the case, the parties’ negotiating skills
ar needs, and the participants’ prefer-
ences. The mediator might meet
with the parties in one room or sep-
arate the parties and shuttle back
and forth with offers and coun-
teroffers. Financial or other experts
may be present at the participants'
TeqUest.

The timing of mediation sessions
is flexible. Some sesions bepgin
immediately to meet court deadlines.
Others are delayed to accommodare
discovery, property appraisals, or busi
ness valuations. To have a successful
conclusion, the participants must
control the structare and tming of
mediationm.

-
). How do we know what to dis-
cuss? With the help of the mediator,
participants will set the mediation
agenda. At the firt meeting, the
mediator aften makes a bricf opening
statement and explains the process.
The participants may establish ground
rules, and the mediator will help
identify issues to be discussed, finalize
the agenda, faciliate discussions, and
expedite a settlement.

{]-Ih mediatars use different styles of
mediation? A good mediator will be
killed in using different forms or
styles of mediation to help the partics
reach a settlement. For example,
when the parties identify an isue that

will reqquire them to work together in
the fumre, the mediator may use an
interest-based style of mediation in
which the parties identify their inter-
ests as opposed to their positions. A
“position” is a desired result, and an
“inverest” is the underlying rexson a
party wants the resule. Using this
form of mediation, the parties often
reach creative solutions that would be
unavailable in court,

When the case presents issues in
which one party’s gain results in the
other party’s boss, the mediator may use
a seitlement-conference stple, Using reali-
ty-testing techniques, the mediator
helps the parties review the facts, ana
lyze the issues, and project the likely
outcome if the case were presented to
a juckpe. With this style, the parties are
odften in separate rooms, and the medi-
ator shuttles berween them,

In ewaluative mediation, the parties
ask the mediator oo analyze and e
the strengths and weaknesses of their
legal positions, Usually, the lawyers
are present during mediations and
they ask the mediator for a written
evaluation.

The thenmpeutic model of mediatgon
combines counseling or therapy with
traditional mediation. A mental-
health professional works with the
parties on therapeutic isues, while
the mediator works with them on
substantive issues.

?.h madiatfion confidential? In most
jurisdictions, mediation s confiden-
tial. A mediator i not allowed to dis-
close communications without the
comsent of the parties, However, coimn-
munications that are otherwise dis-
coverable or that the law requires to
be reported are generally not con-
fidential. Although confidentality in
mediation is not comparable o privi-
leged communications between a
client and a lawyer, therapist, or doctor,
it does provide a protected environ-
ment in which participants meay share
factual information and emotional
roadblocks a well as explare creative
options for sertlement.
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& con it mediator give legal advice?
Mo, Bven if the mediator is a lawyer,
he or she does not represent either
party and will not give legal advice.
Although the mediator may provide
legal information, mediation s not a
substitute  for independent  legal
advice regarding rights and responsi-
bilities. Each person is encouraged to
obtain legal advice throughout the
process and have an attorney review
the final agreement (memorandum

of understanding) before sipning it

g.whm is the aftorneys robe in medi-
alen? Although participants are ot
required to have attorneys during
mediation, many find consulting
with a lawyer helpful, The attorney
will help the client review the facts
of the case, explain applicable law,
and help create options for seutle-
ment. Clicnts may have their attor-
neys present during mediation, The
attorneys will advise cliens about
settlement options and review the
final memorandum ui'ul:l.dl:h[:'l.l'll.lilll.:_
before the client signs it.

]{}.M-m if some issues are not
satled? Sometimes, couples are not
able to settle all Bsswes. For example,
they might determine how to make
mapor decisions reganding the children
(legal custody or decision-making)
and how to share wvisitation or
parenting time, but they cannot divide
marital asets and debts or agree on
maintenance. In such cases, they may
submut the agreed-upon sues o the
court for approval & partial perma-
nent orders and ask the judge or an
arbitrator B0 make 3 final, binding
decision for any remaining  issues.
Each party must decide how to handle
unresolved issues, but agreeing to sep-
arate these will reduce the amount of
tume m court or arbitrtion.

].].qHﬁw are tenlofive ogresments
recorded? Generally, ar the end of
cach mediation sesion, the mediator
will draft 3 memorandum of under-
i[a!‘tditlﬂl which reflects the partici-

pants’ tentative agreements. This
document will be sent to cach party
and the attorneys for review,
correction, and additons. Undl che
memorandum s signed, neither
partictpant 15 bound by it. At the end
of mediation, bath parties will recejve
the completed memorandum reflect-
ing their agreement. They will exa-
cute it and subsie it to the court w
become a court order.

]_2. Can mediation be used in a cal-
loborative diverce? Yes, In a collabora-
tive divaorce, the participants hire attor-
neys who are committed to resalving
issues through infarmal methods, such
x the voluntary exchange of docu-
ments, negotadon, and four-way
conferences. The goal of a collabora-
tive divorce 15 to settle the case with-
out going o court, I negotations
fail, 3 mediator may facilicare further
discissions among the parties and
chelr atormeys.

F
I f-;u?ﬂ'u are the odwontages and
disadvaniages of mediation® Medianon
has many adwantages, Tt is private,
confidential, and less cxpensive and
less tme-comsuming than hitgatnon.
Although it is not therapy, it allows
participants to scparate cmotonal
from substantive isues and, ideally,
to resolve both. This can be empow-
ering. By focusing on the future
rather than the past, participants can
design their postdivorce relationship
and reach a positve resule that
appreciably better than a court could
order because the participants make
all decisions themselves,

There are, however, risks. For
example, mediation s based on full
and fair disclosure, This works in many
cases bat will not waork if ane partici-
pant withholds informanon or under-
valuss assers. A competent stborney
can remedy such a situation by con-
ducting tharough discovery and per-
forming necessary due diligence.

Mectiation may nog be appropriate
for the mentally or emotionally inca-
pacitated ar anyone unable to nego-




giate due to substance abuse, a power
imbalance, or domestic violence.
Again, a good lawyer can represent
such a chent and attend mediation
sessions to protect the client’s rights,

Finally, mediation will not always
pesult in settlement. When this hap-
pens, the parties may terminate
mediation and select anather form of
dispute resclution.

]_":1"..Il mediation really warth
trying® o5, Mediation allows the par

ties to retain decision-making. If the
process does not work, the partici=
pants may proceed to litigation or
arbitration. When it B successful,
mediation provides an elogquent way
for participants to solve pmblr::m,
focus on the best mterests of their
children, and design their fuoure
interaction. ldeally, each parcy wall be
heard, and together they wall areive a
a settlemnent that mee their indirdual
needs and the needs of their particular
atuation. Mediation allows the parties
to step away from a difficulr situation
with grace and dignity.

Arbitration

I = What ks arbitration? Arbitration 1s
a process in which one or more neu-
tral third parties, the arbitrator(s), are
selected by the participants to hear
testimony, take evidence, and suc a
decision or award, which may or may
not be binding, depending on the
authority granted to the arbitrator in
the arbitration agreement. The arba-
trator may be asked to divide marital
assets and debas and determine mam-
renance. In some jursdictions, advitr
tors  decide child-relared  issues,
including decision-making about
children or legal custody, parenting
time or visitation, and child support
The arbitrators may decade other
ismues at the participants’ direction.

2.Huw iz aorbitration  initiated?
Although arbitration may be court
ordered, in most cwes the pardes
agree oo arbitrate a dispute or the
option has been included in a separa-

tion agreement or @ pre- Of postnup-
tial agreement. In most jurisdictions,
an agreement to arbitrate will be
enforced unless grounds exast for
revocation of the contract,

As a general rule, the parties, with
the help of their attorneys, will iden-
tify the ssues to be arbitrated. These
might include all isues in dispute
or only those left unresolved after
mediation, The arbitration agreement
should idenofy msues to be decided,
grant decision-making authority o
the arbitrator, and state whether the
award will be binding, If issues are
naot carefully spelled out in the agree-
ment, one party may later argue that
the arbitator excecded his or her
authority.

3-“11# salects the arbitrater? The
participants and/or their attorneys
select the arbitrator. The choice will
depend on the 1ssues to be decided.
For cxample, the conflict may
require an expert in a particular area
of the law or a mental-health profes-
sional adept at dealing with child-
related isnes. Some participants my
prefer to use religious panels, such
as the Bet Din or Christian
Conciliation Services.

"1' » How is arbitration struchured? The
arbitration hearing & much like a
court hearing, although less formal.
Generally, each party or lawyer
presents an opening statement. The
petitioner (person initiating the arbi-
tration) presents his or her case, and
the respondent (the other party)
conducts  cross-examination. The
respondent then presents his or her
case, which also is subject to cross-
examination. Then the participants or
their lawyers make closing arguments.

«hls arbitration confidential? No.
Unlike mediation, arbitration s not
confidential. However, the parties
may provide for confidendality in
their agreement and may limit the
form and content of the arbitrarors
decision. Although the arbitration

hearing may be clased to third parties,
the proceeding often is recorded, and
a transcript of the hearing may be
submitted to the court. The arbitra-
tor's decision will be submitted to the
court and, if approved, will become a
court arder.

f}.mm is the attorney’s role? The
attorney assists in selecting the arbi-
trator and helps formulate issues to
be presented in arbatration, He or she
drafis the agreement to arhitrate. The
attorney works with the client to
gather facts, review applicable law,
complete discovery, and submit
documents to the arbitmator. During

RIMEMBER

Mediation
Can-Do’s

] Emphosize seff.determination.

[J Produce voluntary ogresments by
the parties.

[ Conitsin rather than inflome the
conflics,

[] Focus on the needs of childran.

[] Generally cost bess than lHigafion,

[] Faster & cooperative rebationship
batween porents,

[] Reschve disputes more quickly fhan
Iitigatian.

[ Produce more “parsonalized”
agreamants,

[ Generally result in parents having
mease contoct with their childran.

[ Resuht in higher rates of parenting:
plan and child-support compliance.




arbitration, the amtormeys question
and cross-examine the participants
and present opening and closing argu-
ments. The aworney also will prepare
postarbitration motions oo vacate or
change the award or the arbitrator's
decision.

{+How does the arbitrator communi-
cate the dedsdon? The arbitrator ssucs
a written decsion or award, Unless
the participants have agreed other
wise, the award will be binding and
will be submumed to become a court
order, Either party may request or the
court may order that the awand be
vacated, modified, or corrected if it
fails to meet certain satutory criteria.

O Wit wre the advaniages and dis-
advantages of arbitration? Arbitration
has many advantages. It s private, eas-
ily scheduled, and not likely to be
continued, The partics may select an
arbitratoris) who 15 well suined 'I:r:,-'
training and experience to their par-
ticular case, and the proces is effi-
cient and more relaxed than a cours
hearing, Unless the parties agree thar
the award will be nonbinding, arbi-
tration results in a final decision with
limited rights of reviea:

On the downside, arbitration
should be approached cautiously
because your right to have a court
review the decsion s limited. In
some cases, finality is less important
than a right to appeal the decizion,
Likewise, unless prearbitration proce-
dures are limited by the parties,
preparing for arbitration can be as
ome consuming and expensive as
preparing for toial. The righe of dis-
COVEEY alsa miay be limited, strict rules
of evidence may not apply. and the
weight of evidence may be different
from that of a court hearing. Finally,
the parties will have to pay the
arbitrator, whereas they would not
pay a judge in htigation.

'f)- Is arbitration  worth  trying?
Arbitation offers great advancages if

appropriately used. The parties must

& FAMILY ABVOCATE

decide if the advantages of arbitration
cutweigh the disadvantages.

Conclusion

Although parties may not choose to be
divorced, they may choose the method
by which they obtin their divorce.
Alternative methods of dispute resolu-
non can save money and ame, reduce
stress, and create lsting solutions dhar

benefit both parties and their children,
ADR. makes good sense. W

—

Jaan H, McWillioms is o losper-modiator
in Denver, Colarode, and the author of
Creating Porenting Plons That Waork
Mrodford 1998), Pertions of this article wers
adapted from the chapiers she wrede in the
Colarede Fomily Low and Proctice and are
printed with the permission of Wast Growp.

Glossary of
ADR Terms

Aﬁl‘l‘l’lﬂll is 0 form of aberma-
five digpube resolufion in which the
parties hire a naviral third party for
parties| to hear lestimony, loke evi-
dence, and [waue a decision or

aword,

i
{_x-lllbnlﬂvu low: o form of
alternakive dispube resalulion in which
goch party hires separale legal coun-
sal who reject lifigation as on option
ond are trained and committed 1o
negofioting o saflament agreament.

C onsultlng counsel: i3 o lowyer
hired by a party about to bagin medi-
ofion. The lawyear's role i 1o answer
questions, address concenns, and pro-
vide the party with a solid under
slonding of the legal foundations.

Mﬂlm is a form of ahema-
tiwe dispule resolution in which the
porfies hire o trained, neuiral, and
impartiol mediofor fo help tham nego-
fioke o mediation agresment.

Miﬁl‘lﬂ agreement: 5 an
agreament recched by the parfies that
forms the besis of o setilemant agres-
ment ond, when occepled by the
eourt, becomes o court order

LI-..l adwivar moy only be pro-
vided by o lowyer. If is the franslalion
of information and the low inte a rec.
ommanded course of action,

L-.ﬂ information: moy ba pro-
vided by onyone whe con read the
lerwr and report what it soys,

H--Irﬂll agresment: [al
called antenuptial ogresment}—is o
writhen ogresment signed by bath par-
ties before o marrioge o provide for
odvonce decisionmaking for Fulure
confingencies ond events, Thess
ogreaments are generally entered info
fo profect the property or inheridance
rights of one party or fo profect ane
party from the liobility of the othar

porty’s debés.

R--Inr covnsel: 5 o lowyer
hired by a medialien participant to
odvise the client oboul setlement
opliens and review the Fnol meame-

randum of understanding belore the
client signs i,

S-ﬂ---ﬂ agrasment: |1 an
agreament that is reached by the par.
fies bo resobe Finoncial ond custady
issues in dispute. W
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Do It for Yourselt

Get axpert advice on the
hardest job of your life

How to:
B Handle your anger
M Talk with your kids about the divorce
B Communicate with your ex
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B Get your children the help
they need
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B Succeed as a stepparent
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ediation 5 a powerful
process that allows people
to take control of decision-

making. [t has proven useful in many
situations both before marriage and
affter, when a marriage or parenting
relationship is disolving, or when
parents have become involved in the
child-protection system,

Courts frequently order couples
intg mediation, but many  others
choose this nonadversarial, problem-
solving approach on their own.
Mediated agreements can form the
basis of setdement agreements, and,
when accepted by the court, become
court orders. For public policy rea-
soms, a court is not bound to accept
mediated agreements on  certain
issues, such as parenting rights and
responsibilities and child support.
Howvever, a skilled and knowledge
able mediator can guide couples’ and
parents’ decision-making in  many
types of sitnations.

Parenting decisions

Decisions about children are among
the most important ones that parents
make. The adjustment of children to
their parents” separation and divorce

and their future psychological well-

What’s the
Point of
Mediation?

. Decide

being arc affected by the level of
conflict between parents, Concerned
parents will wane to isolate children
from adult anger and sadness and will
attcmpt to cooperate in parenting
decisions, Parents will always be par-
ents, even when they no longer are
married or living together. Although
divorcing, parents may not end up as
best friends, it is possible o work
together in a businesslike way for the
best interests of their children.

Better communication
Mediation encourages parents to sit
down together o discuss coparenting,
Parents offen learn new skills and ways
of communicating, which reduce
future conflice. Many parents find
that the presence of a mediator helps
them focus on the needs of their
children, rather than on the other
parent’s shortcomings, The mediator
also can suggest methods of commu-
mication, such as e-mail or a parenting
notebook, when face-to-face or tele-
phone contact becomes difficult.
Mediation is commonly used to
create parenting plans in scparation
and divorce. Two major types of deci-
sioms must be made: (1) those imaoly
ing children'’s general welfare and (2)
when and where children will hive,
Decision-making is referred 1o as
“sole or joint legal cwstody™ or, in
states that have abolished custody
language, “parental responsibilicy” In
mediation, parents can decde how
these decisions will be made and can
talk in advance about major ssues,
such as where their children wall live,
about health care, religiows raming,
education, extracurricular activibes, e,
Parents who share similar
values and ideas about child-
rearing may decide on joint
decision-making or custody,
or they may agree that one

parent s more qualified or able tw
make some ar all decisions. Medi-
ation allows parents to preview their
ability to make joint decisions, even
when they have strong differences of
opinion.

A mediavor will encourage parens
o discuss what information should
be shared and how best to do it by
telephone, in person, e-mail, fax, or a
parenting notebook. The mediator
assists parents in talking about the
childrens needs and can refer them
to child-development experts or
books if more help i needed. A
mediator also can suggest various
options that have worked for other
families and will raise red flags on
issues or decisions that are likely to
cause future conflict.

It is important for parents to
include in their parenting plan a
means of resolving disputes, Often
parenss who have successfully medi-
ated an agreement will agree to
mediate any foture impasse. Judges
are the first to remind parents that
thoughtful, well-reasoned decisions
about their children are best made by
parents, rather than judges.

Among the most important deci-
stons are where children will lve (their
residence) and the amount of dme
be spent at each parents home (vari-
ously called “visitation,” “parenting
time,” or “access,” depending on state
law). Mediators do not assess or evalu-
ate parents’ situations or make recom-
mendations regarding living arrange-
ments, but they will help parents share
their idess, concerma, and needs,

Na one residential schedule works
for all children. In mediation, parents
are able to create a schedule that
works for their children in both of
their homes, Bach childs develop-
mental and other needs can be con-
sidered in a collaborative atmosphere.

BY
CHRISTINE A. COATES




Parents abo need o dscuss how o
handle hohidays, vacations, birthdays,
days off from school, sick days, etc.
Even if parents anticipate no
difficulty in working out these
arrangements, a specific plan serves as
a fall-back gude af communication
later breaks down. Parents also must
decide how to transport chikdren for
parenting time. The mediator will
lead a discussion about how much

REMEMBER

Your
Keys to

Success

[] To ke successhul in mediation, o
couple does not have 1o get along.

O sediation is not o substilvte
for Lol dvics;

[] Medintars do not moke decisions,
bt Focilitate o coupla’s own
decision-making,

[ Children adjust to divores more
haalihily when their parents can
successfully resolve conflicts.

[ Mediation is usehul for all divarce
issums, inchuding creating porenting
plons ond making financial
decisions,

[] Mediation con help angoged
couples create a prenuplial
agreament, -

[ Mediation in child-protection
proceadings empowers parants
and provides more comprahensive
services for children.
= C.A.C.
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flexibility can be allowed in the
schedule and what o do when one
parent & unable to accommaodate the
schedule.

In mediation, parents often create
2 parenting-time calendar for several
months or a year. Both parents will
have the same calendar and can make
special arrangements in advance.
Transition times are desipned to
work with children’s actrvities, their
bediimes and mealimes, and with

parents’ work schedules,

Parents need fo
disewss how to handle
holidays, vozatisns,
birthdays, and days off

fram scheol

Parents should discus what might
happen in the future if one parent
wants to relocare with the children.
Having a mediator guide these dis
custions will help parents antcipate
arcas of disagreement and  avoid
future conflict. Individualized parent-
ing plans provide a roadmap, con-
structed before the divorce, for the

years ahead.

Temporary arrangamanis

Mediation can be helpful in deter
mining separation arrangements and
temporary residental and parenting
plans for chikdren. It is best po enter
ineo mediation about children eady
in the separation or divorce before
litigation makes collaboration dffi-
cult, CHten parents will try different
arrangements during the divorce oo
find which one works best for the

Family.

Revising parenting plans

Because children needs cvolve as
they grow and their parents’ schedules
and circumstances change, many par-

enis meet after the divorce o revise
their parenting plans. When parents
are unable o do this on their own,
they often mediate the changes, some-
times with the same mediator whao
worked on the original plan. Using a
nevtral person helps parents focus on
the goaks of the session, rather than on

what hasn't worked well.

Parenfing probhlems

Sometimes coparcnting after divorce
is a rocky road, strewn with angrer,
arguments, and frustration. Examples
of difficulties inclede: a parent’s being
chronically late for exchanges; chil-
dren’s problems in moving between
parents’ homes, 2 new spouses inter-
ference with a parenting plan, or
conflicts in decision-making. Medi-
ation can help reestablish commmum-
cation between parents or establish
new communication  guidelines or
clarify the original agreement. Tt can
be a usefinl first step before pursning
other legal action.

Child support

All states have child support guide
lines that inchode the parents'
incommes and other information in
calculating monthly child suppore.
Some state guidelines are more
straightforeard  and “user-iriendly™
than others. A medator can help
parents gather their financial infor-
mation and apply it o guideline
formulas. The mediator does not
decide what income or other figures
to use when the information 15 not
':I:nightﬁ‘:lr'.-'.-uni. However, with the
mediators help, parents can use
A compuiter program to see how child
support changes when different fig-
ures are used,

Mediating changes in child sup-
port can be helpful when parents
agree or when the lrw requires a
periodic exchange of financial infor-
mation to update child support
Parents should check with the court
to determine if mediators or other
court staff can help update child
support arders,




Full disclosure of
all relevant finmancial
informaotion and
dotumentation is
essential to a

fair agreament

The division of marital property 1%
often the most daunting tsk in a
divorce  because of the sheer volume
of information to be gathered. Each
spomse must provide the information
necessary to make informed  deci-
sions, Full disclosure of all relevant
fiancial informanon and docwmen-
tation 15 essential to a fair agreement.
A mediator can help both parties
determine what information 15 need-
ed, why it is needed, and when and
where it can be obtained.

With the direction and support
of their amorneys, the mediator can
puide the couple through the almast
overwhelming process of gathering
and orgamizing information and doc-
umentabion neaded oo determine the
muarital estate. Until both attormeys
have complete mformation, ar ae least
know that the spouses have different
opinions about the value, source, ar
exptence of an asset or debs, negoi-
ations will not be helpful.

Onee information is exchanged

(Continued on page 12)

Getting the

What

appens
ance the

Court’s Nod ===,

BY HON. HOWARD 1. LIFSEY

ost parties feel chat once
mediaton 15 concluded
“succesfully” the case 15

ended and their problems are over.
That 15 not the case. The parties
must proceed to a divorce hearing
before a judge. The judge not only
grants the divorce (also called disso-
lution of marriage) but reviews the
mediated agreement.

The agreement may be ttded
“Mediated Agreement” or it may be
a formal “Marital Settlement” or
“Property Settlement Agreement.”

Generally, the parties ask the
court to approve the agreement.
The judge will not simply rubber-
stamp what s presented. He or she
will scrutinize any provisions
involving  property rights, spousal
support, custody, and child support.

The mediated agreement may
not rise to the level of a property
settlement or marital  sectlement
agreement. The court may find the
agreement patently unfair o one
party and refuse 1o approve it or
find provisions relating to children
improper, For example, one party
may attempt o waive child support
by promising the other parry a larg-
er share of the property division.

Courts generally go through three
steps in determining whether the
request should be given contract
status appoonvl,

1. The court must find that the
parties have freely and voluntarily
entered into the agreement.

2. The court must find the terms
of the partes’ mediated agreement (o

be fair and ressonable,

3. The court then approves the
agreement {or not) and, with the
exception of those provisions relar-
ing to child support and custody
Fvisitation, incarporates—but  does
not merge—the agreement into the
decwion with the same force and
effect as a contract.

Mote, that the terms relating 1o
children were exciied from the
agreement. The court will require
the parties to set forth those prowvi-
sions in full in the court's decision,

Although the agreement “incor-
porated by reference, bur not
merged,” would stand as an 1mwde-
pendent contract—that is, enforced
as any other contract—those provi-
sions relating te children could
only be modified in the manner
that court decisions can be modi-
fied, The reason: The court absays
maintains Jurisdiction over isues
relating to children. The parties
cannot contract away rights unigque
tor the children.

The moral here iz char although
you have worked hard to mediare
an agreement and presented it
the court, there 15 no guarantee that
the court will approwe it The court
may require you to return “to the
drawing board” and negotiate or
mediate further or get ready for
trial. W

Howard |. Lipsey is on assocabe [uslics
with the Rbode lslomd Family Court and
is a member of the Family ddvocate
Edilarial Beard,




and each spouse has recetved lepgal
advice, the mediator can assist spouses
in negotiating the property division,
debr payment, and tax isues,

The mediator discusses with each
spouse his or her current and future
fimancial and other needs, All settle-
ment options will be evaluated later
by the mediator and the participants,
based on how well each option meets
their needs, Mediation can save tme
and legal fees and often resulis in
more individually crafeed and creative
AEIeCMEnNIs.

Spousal support, abo  called
"maintenance,” or “alimony” 15
another ssue to be mediated, As in
property divisions, information gath-
cring is important, A financial sdvisor,
such as a certified public accountant
(CPA), may help in determining each
participants  projected  monthly
expenses and income after divorce.

RIMIMBER

The
Mediator
Must

Know...

] Tha baw.

[] The impoct of family conflicts
on parents, children, and others —
incleding a knowladge of child
devalopment, domestic abusa, and
child obuse ond naglact,

] How to conduct mediation,
hoving odequaks educalion
and fraining.

[ How ta recognize the impact of
culture and diversity on the family.

Prenuvptial agresmenis

Before marriage, couples should dis-
cuss many things, including finances,
whether they want to have children,
and their values and dreams for the
future. Becanse no one can predice
the future, premuptial agreemcnts
provide advance decision-making for
future contingencies and evenis, Such
agreements are useful when one per-
somn has a large amount of debr or sig-
nificant property to be protected,
wants to retain inherited assets or real
estate, or wants to convey property o
children of a prior marriage.

Muost srates allow furure spowses 1o
enter into prenuptial agreements
regarding their finances, but the
process of negotiatng the agreement
must be babinced. Most couples enter
into marriage with spirations of “oll
death do us part,” and are uncom-
fortable talking about diverce. The
mediator offers a setting and a process
in which safety, respect, and normality
can make the topic more palatable.
Financial disclosares of assets and
debts is critical. Both parties must
gather information and organize it in
a written document to be shared. The
mediator will allow each person to
question the other until both under-
stand all the informanion.

The couple must be entering into
the prenuptial agreement willingly
and without duress or coercion and
as much in advance of the wedding as
posible, Prenuptial agreements have
been invalidated when executed
right before the wedding or when a
spoite proved cogrcion in signing
the agreement. By entering into
mediation as soon as the prenuptial
agreement is broached, the couple
can fully negotiate an agreement that
is fair vo both.

Each party should have indepen-
dene legal advice. In addion
financial issues, the couple can discuss
children and future parenting ssues,
but these agreementss may not be
binding, becawse agreements regand-
ing children are always reviewed ar
the time of the divorce to be sure

Prenwptial agreements

have been invalidated
when executed
right bafore
the wedding

that the carlier agreements are still in
the best interests of children,

The mediator will allow each party
o discuss his or her neads and con-
cerns and will help them negotiate
agreements that are fair to both. The
mediator might draft 2 memorandum
based an their agreements, which the
couple can take to their attomeys for
review, advice, and final inclusion into
a prenuptial agreement. [F attorneys
rase wsues that were not discussed or
sugpest changes, medation can con-
tnue with amorneys present until an
agreement is finalized.

Child-protection mediation

Mediagion i wsed frequently in
child-protection  mamers, such as in
child abuse and neglect situations and
when a parents righs may be termi-
nated. Whether a child 5 being
abused or neglected s never nego-
tiable or meduated. A child’s safecy 15
never compromised. However, cerntain
iwues in child-protection cases, such
o placement plans, visitation armnge-
mients, treatment interventions, and
the nature af parents’ involvement in
these arrangements are negotiable, at

|




REMEMBER

The
Mediator
Should...

[0 Explain the benafits of mediatian.

[ Assess the parties’ copacities ko
madiata.

[J Obstoin the parties’ informed

consent.

O Inform the participants of their right
to seek independent odvice from
lowyers and ather professienals.

L] Be neutral toward the parties and
the negaliated culcome.

[ Facilitate full and aczurate
discovary ond disclosura of
information,

L] Promase condar and open
discuzsions,

L] Mainkain confidentiality.

L] Be alert fo abuse, attempls
b eontrel, o intimidafion,

[ Ensure the physical sofaty of
parkcipants,

[ Repart child abuse or neglect or a
participant’s threats of suicide or
viclance to the oppropriote
authorities and the potential vietim.

least to some extent.
The child-protection legal system
can be confusing and frightening
because a parents right to parent can
be at stake, Often decisions seem out
of the parents’ control as the lawyers
and child-protection workers negoti-
ate and then report proposed deci-
sions to parents. Mediation brings
parents into decision-making.
Generally, medianon 5 allowed
only when it is court-based or super-
vised and has strong judicial or inter
disciplinary support. In this type of
mediation, the mediator receives
special training in a program support-
ed and sanctioned by the court,
Mediation may be offered at different
stages in the process, and parents may
ask their attorneys and/or the child
protection personnel about options.
Mediation in  child-protection
cases i being offered in many places
because it benefits parents and results
in higher scilement rates, thus saving
judges’ time and court resources.
Parents are empowered, that is, they
have a wvoice in decisions that affect
them and their children. Although
the child-protection worker may
still be seen a5 an adversary, cach medi-
ation participant is expected o work
collaboratively and in good faith tw
reach agreements on thie issues.
Foesearch on  child-protection
meediation has shown that: (1) agree-
ments are more detailed and more
likely to include services to children
and family members, (2} agreements
are reached sooner than in nonmedi-
ated situations, (3] parents prefer
mediation to other types of negotia-

Parents are more likely

te comply and follew
through with their
agreements becavie they
helped creote them

tions, and (4) parents arc more likely
to comply and follow through with
their agreements because they helped
create them

Mediation can be useful to couples
who are divorcing or separating, to
couples planning to marry, and to
parents who may have abused or
neglected their children, Famuilies
transition should consider this oppar
tumty to reach agrecments char are
Fair and meet their needs and those of
their children, The neutral mediator
brings creativiry, structure, and com-
passion to difficult situations, resulting
in agreements that generally work
better for families than judicially-
imposed decisions. W

Christing A. Coales, an axpericnted
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Mediation works best when people
want to plan for the future as well a5
to control the process and outcome of
their separation or divorce. To mediage
successfully, clients need o absorh
information, understand choices, and
muake decwions, They must respect the
mediation process and be willing to
do the work mvobeed.

Couples mediate best when they
have the intellecoual and emotional
stability to articulate their interests
and meeds and o listen w the other
person’s interests and needs. They
must be thoughtul, emotionally
stable people who are commited
to the difficult work of negotatnon
and compromise and they must
understand the financial, emotonal,
and parenting issues relevant to their
situation,

Not t

Medianon clients must gather and
share information and agree to set
gﬂ:l.l.‘\.. negotiate, compromise, and
abide by the results. Parties have the
opportunity to present what they
believe are workable and equitable
proposals and the responsibality of
thinking through issues and offering
salutions that will benefit the whole
family. This s difficule work,

The best mediaton aprecmenes
are creative and forwand thinking,
Although some issues, such as prop-
erty division, are finalized at the dme
of an agreement, others, including
parenting and support, are imple-
mented over tme, Couples who can
look ahead and plan cooperatively
for a range of future contingencies
will be most satisfied with mediation
in the long run,

14 FAMILY ADVOCATE

A compercnt, respectful mediator
15 essential to the process, The media-
wors job i w fciliote communication
between the parties. Legal counsel,
although not required, can be infor-
mative and balancing, When appropri-
are, mental-health support, hnancial
advice, and tax expertise abo can help
assess the parties’ current station and
help plan for the fumure.

A basic knowledge of one’ righes
and responsibilities as well as full dis
closure of both the marital estave and
paremting isues are essential to the
process. Serious cognitive, language,
andfor cultural problems can impede
the process. Although interpreters
and coaches may be helpful, each
client must be able w communicate
effectively, understand the information
presented, keep up with the process,

Medic

Mec

grasp the goals, and make decisions.
Severe  communicabion  problems
between parmers will hinder or derail
mediation.

Signs of trouble

Mediation is most problematic when
one parmer fecls less capable or pow-
erful than the other. This can happen,
for example, when one party has lit-
tle or no information about the fam-
ily's finances. Mental or emotional ill-
ness or medication also can affect
one’s ability o perceive an equal
footing in medianon. Psychological
presure, intimidation, fear, or lack of
respect can be wsed o cocrce instead
of to negotiate, Mediation can help
clarify facts, but it cannot compel a
deliberately withholding client o
participate fully.

When should you
begin the process
and when should

you end it?

BY SHEILA F. G. SCHWARTE






Violence, chuse,
intimidatlion, fear, or an
inability to communicate can
lead to intractable
mediation and vnworkakle

What to Cover in a Divorce Agreement

Parenting
Custady

1. Legal: How will major decisions concerning

the child be made?
[ Joine
[ Sale

2. Physical: How will day-to-day decisions
concerning the child be made?

O Joint
] Sale

3. How will changes in custody be decided?

Visitation /ocess

Domestic vialence or drug or
alcohol abuse cam have a serious
Impact o1 mediation and the '-'i-.I]'li]il:r'
of an agreement. People who are
in abusive relationships  should
acknowledge this to themselves, their
attorneys, and ther therapists, amid
dieal with this #ssue in mediation,

When not

.
to mediate

Clients should choose not to mediate
when one or more of the conditions
outlined above has seriously affected
their ahility to negotiate, compromise,
and function and when neither time,
individual or couple’s therapy, or
more structure in the process will
address the problem. Violence, abuse,
intimadation, fear, or an inabilicy to
communicate can lead to intractable
mediation and unworkable agree-
ments. Parties should not mediate
unless they feel informed, capable,

of a change in plans?
&, How will visitation be modified?
(1 For the short term
[ For the long term

Financial 1ssues

Children

supported, and safe. Mediaton is not
| |,1L|_;_'l_" O COSms a F!‘:I1|:::L':I ar H'L":
around the bw Tt & ako neither cou-
ple’s counseling nor a place to assign
Or ACCopt blame.

Respond to
problems

Mediation 15 difficult and demanding,
Parties who come with conilicting
intercsts must work together in good
faith to reach a compromise. The
Process may not always run smicnthly:
O may feel thar the other party &
not participating fully, honestly, or
||_-;|_'|er|:t'|_|'||1_.r These concerns should
be addressed in mediation in 3 timely
Fashion and contmlled manner. The
parties should work with the media
Ear 0 ResDDne an .\,lrlllli'l'-F!.I'll.'l'l.' 'L'IE- LFLISL
and to agree to appropriate behavior,

During mediation one  person
may feel that isues of concern ane
not being addressed or addressed in a

1. Child support:
1 How muich?
[0 When is it due?

[ How 1s the payment acrually made?

O For how long docs the agreement last?

1. With whom will the children be? Be specific
and detailed:
O Daily and weekly
[ Weekends
L] Halidays
[ ] Birchdays
[ School vacations and early-relexse time
Ll Summer vacations
2. When and with what notice can a parent
take the child:
0 Out of state
] O of the country
2. When and how must one parent notify the other

[] What expenses are covered by child suppost
[0 Wha pays for the ather expenses?

[} By whom are large emergency expenses paid?
2. Health-care coverage:

O Medical and dental insurance

[] Uninsured medical expenses

(] Whe pays for medical and dental insurance?

[] Who pays for uninsured medical and dental

EXPETISEST

3. Educational expenses:

O Day care

[J Afterschool

[] Private school




timely manner. Apain, such concerns
should be aired. Separating couples
often have different priorities and
goals. The mediator should be aware
of and respect these differences.

Somme msues, sich a3 where the
children will celebrate an upcoming
h.:-.'li.-;iny,m:cd immediate attention. The
mediator can help estblish reasonable
timetahles for negotiation and resohi-
gaodk.  Imterom agrecments on :"|.1|.‘1:'i|5||,
immediate issues are sometimes useful

Sometimes participants agree, for
the sake of peace and finality, to a
provision they ultimately cannot
accept or will not implement. Such
agreements are an invitation to
resentment and fumre conflice, Omne
should agree only to what is practical
and posble

Oecasionally, one participant may
ask the other to make a side agree-
ment, separate from the one present-
ed to the court. Chemts should never
agree to keep any part of the divorce

agreement sccret from the mediator.
A divorce AFICCINENE, whether medi-
ated or negotiated, should inclede all
relevant terms and recite the entire

AgreCinent.

Sometimes One Person questions
the mediators impartiality. Clients
should share such concerns and the
reasons for them with the mediator.
The participant should be prepared
to offer potential adjustments to the
process, listen carefully to the media-
tor’s response, and work to resolve
the matter. The mediator must be
neutral, objective, and respectful of all

opinions.
Terminating
mediation

Appropriate agreements that WOTK
over time are the goal of mediation.
Agreements must be clear, flexable,
thoughtful, honest, and fair. They
should not be made to please a

spouse, an attorney, or the mediator,
Mediation should be terminated or
suspended when emotions and ten-
sions run dangerously high and dif-
ferences in goals are too great to be
resolved, Mediation also should be
suspended when clients feel coerced
or threatened,

If mediaton was judicially man
dated, the mediator may be required
to report termination of the process
o the court. Whether voluntary or
not, mediation should end with a
statement drafted by the parties, but
with the help of the mediator, clarify
ing what, if anything, has been agreed
by, what issues remain unresobed, and
how the process of sepamtion o
divorce will proceed. B

Sheilo F. G. Schwortz is a clinicol social
warker [M5W)] and mediobor in privale
prochice in Meedham, Massackusefts. 5he i
a licensed aftarney ond on adjunct profassor
o Boston University School of Sacial Work.

O College and vocational school
] Extracurricular activities

&. Life insurance or will provision to ensure
payment of child suppart

8. Provisions for adjustrments in child-suppart
payments v

The parties

1. Alimony:

- [ How much?
O Timing
U Duration

2. Health-care coverage:
O Medical and denial insurance
[L] Uninsured medical expenses

3. Provision for adjusting alimony

Property division
1. Real Estace:
[ Provisions for expenses (mortgage, insurance,
taxes, repairs, capital gains) if owned jointly
[ Provisions for sale if property is to be sold
2. Cash, checking, and savingg accounts
2. Stocks, bonds, mutual funds, other investments
4. Pensions, retitement funds, Social Security, ete.
8, Personal properey (cars, furniture, jewelry,
collectibles, household articles)
6. Payment of outstanding liabilites

Tax consequences
1. Child support
2. Alimony
3. Dependency exemption
#. Capial gains
8. Provision for existing tax liabilities and for tax
refunds

General provisions
1. All identifving data
2. Dispure resolution and who will pay:
[ Mediation
[] Arbitration
(1 Court
3. Artorney’ fecs




Your Lawyer as

Il mediators recommend (or
should recommend)  thar
you get legal advice as part
of divorce mediation. You may ask
why this is necessary as you are medi-
ating your divorce, in part, to “avoid
divorce boaryers.”

Although mediaton is all about
cooperating, cach spouse has indi-
vidual concerns and legal rights and
responsibilities. Mediators are new-
tral parties who do not give legal
advice, Any settlement decisions you
make should be based on “informed
consent.”

Working with your attorney pro-
tects you and achieves your media-
tion goals by:

* Helping you understand the law
and identify legal ssues;

» Furnishing a private place oo discuss
your concerns and weigh your
Options;

* Providing a person who is on call
anwd "in your cormer’;

* Helping you anticipate how much
information is necessary for settle
ment decisions;

» GIving pnu.'[:il.‘.ll feedback on your
sertlement ideas and creative sug-
pestions on difficult unresolved
issties; and

» Providing a review of the final scttle-
ment agrecment before you sgn it

Diespite what many  people
believe, mediation 15 not just for
“friendly” divorces. Most divorcing
couples experience exieme cmdo-
tiomal distress. Yet, angry, hosgle,
emotional people can soll share
common goak: to avoid the adver-
sarial process and insulate their
children from the conflict. The maore
grounded you are with private legal

L] FAMILY ADVOCATE

information and adwvice, the less
likely you will be to question your
final selement no matter how
fricndly or hostle you and your
spouse are. Consider work with your
attorney as an investment in some of
the most important decisions you
will make in your life.

Finding an atterney
Searching for the right lawyer may
seermn  overwhelming at first. The
Yellow Pages are filled with lawyer
advertisements, and your friends and
relatives will have los of recommen=
dations—usually from their “night-
mare” divorces, Many arforneys
“specialize™ in divorce, whereas others
are general practitioners who include
divorce on their “menu” of services.
Mot all attorneys are “mediation
friendly” By excluding those who
do not view mediation as a viable
approach to serthng a divorce, you are
narrowing your field of choice, Here
are some good ways to further
narrow your search,

* Ask your mediator for a list of
attorneys who have worked well
with his ar her medation clients.
Some mediators will not provide
this, but maost will,

# Peview the list of qualified braryer-
mediators you wed in choosing
your mediator.

» Ask your therapist or counselor for
names of attorneys other patients
have used in nonadversarial divorces,

» sk friends and acquamntances who
have mediated their divorces for
recommendations.

Because of the cost and tune
required, set up interviews with no
mare than three lawyers, Do not

BY BARBARA HAHMN STARK

expect them to provide information

over the telephone or the Internet

Your questions Tequire mofe dme

and face-to-face attention. Do not

expect divorce attorneys to have “ref-
erences” Most clients are reluctant to
discuss their divorce experiences
with a stranger. Expect to pay a fee
for this fist meetng, particulary
with an experienced divorce Loaryer.

Part of the purpose of this mecting is

for both of you to see whether you

can work together.

Some attorneys will mail you
2 brochure or direct you to their
website for valuable preliminary
information. Ultimately, a face-to-
face initial consultation is mandatory.
In addition to meeting the person
you will entrust with details of your
private life, you will learn impaortant
information  about  mediation  and
divorce bw and procedure, The
consultation will add 1o your store-
house of knowledge, whether you
retain the amorney or not.

How do you decide whether an
attorney is right for you? Much of
this work 1s done once you select the
attorneys to interview. After the
face-to-face mestings, you will either
feel comfortable and look forsand to
working with the attorney or you
won't.

Pay amention during the initial
consultation:

* How does this lwyer view divorce?
As a legal problem or a family criss
best served by nonadversarial inter
vention?

* [Does the attorney use the inotial
consultation to cxplain alternative
dispute resolution options {media-
tpon, colliboration, unbundled con-
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subtation, etc.} o that you can select
the best approach for you and vour
family?

I you have children, does the

attorney focus on minimuzing the
negative impact of the divorce an
them and maximizing conditions
for positive coparenting?
Dwoes the attorney assume thar medi-
ation and other ADR. approaches are
only for “friendly” spouses in
“friendly™ divorces? Or does he or
she recognize that mediation is a
nonadversarial means for couples
work out ther differences—even for
“high conflict™ couples?
* [Moes the attorney view the chent in
control of the proces or i3 that

responsibility the exclusive province
of the attorney?

* Does the attorney’s approach fit the
stereatype  of aggressive  divorce
lrwyers who aggravate an already bad
stuation, or docs he or she want to
h::l.]:n YSLIE r.lllli..l_'g' i1 3 positive way?

When should | waerk

with my attorney

Imagine that you are the coach of a
baseball team. But, instead of being in
the ballpark, watching the action and
‘-'."D]'L::inl.t with the players, you are
sitting in the parking lot on the team
bus. Players run out to the bus,
describe and discuss the action, get
your coaching ops, and then mun
back to the field w el the players
what the coach said and try to act
H-"n'l."l:ll'di.l1g|}'. Mot only would this be
incredibly inefficient, but you would
have to rely om what the player told
¥ou (rather than your own observa-
tion) and erust that the player under-
sood and could execte YONUIF FECOii-

mendations. Mot the best
way of working with
members of your team!
Your atorney may feel
this way as she or he helps
you mediate your divoroe.
Amorneys for each spouse
generally are not present
during mediation sessions,
They mly on clients to
explain  what developed
during each session and hope
that the client can implement their
advice In  upcoming  sessions.
Although this “floating Ewover” con
cept can be a problem, it 1s not insur-
mountable, Too often, mediators and
SpoLses View altorneys as enemies of
the process. But, the right lawyer can
be integrated into the proces o pre-
serve the control you want and to
increase the efficiency of the proces,

The stoges of mediation

Divorce mediation includes four
basic stages:
& Prepediaciion: Before  mediation

begins, meet with your attorney o
get a basc financial, legal, and practi
cal educaton abour divorce. With
this information, you may be able to
discuss financial and cuspody issises
with vour spouse and reach partal
agrreEmants,

Informartion  gathering: Work with

your mediator to share and under-
stand all relevam information and
supporting documentation. At this
stage, explore the wvarious legal,
financial, and practical implications
al the information,

Exploring options: With the assstance
of the mediator, discuss with your
spouse various settlement alterna-

tives, welgh-
ing the pros and
vons of each. From this
discussion, you will almaose always
settle your parenting and financial

18511

Implementation: The mediator o
one of the attorneys drafis the final
settlement contract. Otther docu

JoInt
aceounts and make the transitian to
separate finances will be prepared

ments  to “close™  your

Fuch as orders divding pensions;
life imsurance beneficiary designa-
tions; ttle transfers, etc.). This stage
the final divorce
hearing in court.
An attorney who works with a
mediarng spouse commaonly i called

culminates in

“review counsel” This title reflects
that in many situations, attorneys are
not hired untl implemenmtion to
review the final agresment, However,
delaving the lawwver’s  involvement
unial 5o late in the process can result in
significant problemms. By then, spouscs
are so financially and emotionally
invested in the agreement that they
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may not listen to their attorneys’
objections, sometimes resulting in
the collapse of the entire agreement.

The attorney’s role should be
broader than simply reviewing the
agreement. Eady involvement will
prevent a last-minute crisis over an
unraveling settlement agreement. For
this reason, “consulting counsel” is a
better label for the attorney, reflecting
input at all stages of the mediation,
amd the earlier the better.

Before mediation

Just like medical checkups, working
with an attorney before mediation
may prevent difficulties during the
process. Your decisions must be
based on informed consent, which
requires information and education.
Consulting counsel is your best
teacher, answering questions, address-
ing concerns, and providing a solid
foundarion before you begin.

Before you start mediation, your
attorney will explain the difference
berween legal “information™ (that
you get from the mediator) and legal
“advice™ (that you receive from your
attorney). By explining the difference
and applying the baw to your case, your
attorney lays out the scope of your
legal position. For example, the
miediaror will probably discus your
state’s child support guidelines. Most
mediators will use your financial
information to calculate child support
based on these guidelines. However,
all states allow “deviation™ fram the
guideline amount in certain limired
circumstances, which results in an
increase or decrexse in child support.
The mediator can tell you what the
Law s (just as you can read the low for
yourself), but only your attorney can
interpret that law and give you a legal
opinion as o what you should do.
This translation of information and
the law into a recommended course
of action is legal advice, the business
of your attorney.

Megotiations during mediation
are done “in the shadow of the law”
This means that the potential legal

3@ FAMILY ADVDCATE

putcome is only one facror in how
you settle. However, legal considera-
thons are important, and your atorney
is the best person to define the legal

perimeters of your case.

Gathering infermaotion
Consulting  counsel can help you
gather and amalyze information and
documentation. In some marriages,
spouses share financial information,
whereas in others only one spouse
manages the money.

If yoou are the less financially knowl-
edgeable spouse, your consulting
counsel will tell you what you need
to know and make sure you under-
stand information when you get it
Financial documents can be complex.
Your attorney may even reconumend
hiring a financial expert, such as a
certificd public accountant, financial
planner, or business valuator.

If you are the more knowledge-
able spouse, consulting counsel can
help you maximize the efficiency of
information gathering. You may
wonder why the mediator and your
spouse are asking for so much infor-
mation. Your attorney can help you
sort it all out and comply with the
requirement for full and complete
disclosure, IF il dont provide the
information informally in mediation,
formal discovery in litigation will
require the same amount of or maore
information, take longer, and cost a
lot more. Likewise, consulting coun-
sel will need the same information to
evaluate the demils of the maritl
estate and your settlement options.

If you have managed the marital
meney, you probably have a therough
understancling of your family's
finances. Be proactive. Rather than
waiting for your spouse and/or the
mediator o sk for information, put
together o complete picture of family
finances. An exsy-to-follow notebook
af financial summaries with compre-
hensive backup material demonstrates
a commitment to full and complete
informal dasclosure and will jump-start
the process.

Making the deal

Imvolving your attorney can be critical
as you consider options and make
settlement decizions. Ask vour attorney
about the strengths and weaknesses
of your case and the range of reason-
able settlement options. Your attorney
can help you purt together a compre-
hensive setdement proposal or analyze
your spouse’s proposals.

Critics of divorce mediation believe
that the less empowered spouse is at a
disadvantage without a lswyer and//or
the protections of the adversarial
system, Although mediation is not
right for everyone, power imbalance
can be an isswe in any divorce. The
adversarial process offers the protec-
tdons of formal discovery, court
enforcement, and legal advocacy. But
the adversarial process abo can imvalve
personal  intimidation, fear of the
court system, a lack of control over the
process, unpredictability of the ou-
come, and a significant drain on the
familys finances and emotions, Most
adversarial cases settle, but too often
those settlements are on the court
house steps the day of the mial—a
terrible position for an “unempow-
ered” spouse,

The angwer to a serlous power
imbalince 5 not necesarily to reject
mediation. A competent divorce
mediator specially wmined to work
with power-imbalance isues can be
the best option for a less empowered
gpouse. The mediator may slow the
process to give that person tme to
digest information and negotiate
from an improved position. The suc-
cess of this srategy hinges on the
support and advice of consultng
counsal, & solid divorce mediation
process allows for reflection and sup-
portive decision-making, maximized
informed consent, interspousal com-
munication, and control over the
process.

When attorneys negotiate divorce
settlements in adversarial cases, they
get to know their own client firse-
hand and have linited understanding
of the other spouse. To reach a




win/win scrdement requircs a more
complete understanding of both
spouses. Dy this stage, the mediator
knows both spouses, their concerns,
negotation styles, etc, Through oele-
phone conferences andfor attorney
participation in the medianon, the
mediator can work with counsel
to better understand both spouses,
the progress of the mediation,
and the appropriate level of amorney
irvalvement.

Mediation sessions are confiden-
tial, based on the parties’ contract
and/or state low. However, spouses
can waive confidentiality to permit
attorney involvement in support af
the mediation.

In mese divorce mediation cases,
the partics reach an agreement while
exploring their options. Oecasionally
they reach an impasse. Sometimes
only a few ssues remain unresalved,
but these may be important ones, For
mstance, many couples settle che
parenting plan, child support, and
property division but get stuck on
alimony {the amount, duraoon and
or modification],

Reeaching an impasse rarely means
that spouses call it quits and go to tmial,
Mediators use a variety of techniques
tor move on, Most mvolve integrating
consulnng counsel into the proces.
* If you don't have consulting coun-

sel at this point, you need to hire
one. Straight talk from an aorney
frequently will provide enocugh
legal mformarion, advice, and brain-
storming to help you settle.

* The mediator muay comvene a session
that includes consulting counsel. IF
necessary, he ar she can meet with
both attorneys to discuss the impasse.

* The mediator abo may use “shuttle
diplomacy” which involves the
mediator’s moving back and forth
between meetings with each spouse
and consulting counsel.

* The mediator may recommend an
experienced divorce attorney to
serve a8 co-mediator or expert con-
sultant. This anorney can evaluate the

untesolved jmpes and make settde-

ment recosmmendations. Integrating
consulting counsel usually makes this
approach more efficient.

If all else fails, in many states medi
ators can suggest that a private arbi-
rrator  [usually  anm experienced
divorce attorney) be wsed. The arbi-
trator can decide isues cansing the
impasse. Once the impasse i broken,
medhation can continue as before,
Comulting counsels imolvement in
defining the ssues and presenting
the information to the arbitrator
will incresse the efficiency of this
approach,

Occasionally, an impasse cannot
be overcome, and mediation comes
to an end. If this happens, keep in
mumnd that a diverce scttlement 15 like
a mosaic of los of small agreements
that build to a comprehensive settle-
ment of all issues, Most impasses come
on the heek of substantial agreement
on a number of ssues, Although all

isues are interrelated, it i3 2 waste of

mediation resources for your trial
attorneys to start over from the
beginning. Even when you are head-
ed for trial on unsettled saues, you
may be able o arrive at a negotiated
settlement. If you cant settle a few
remaining s, 2 “limited™ trial wall
allow a judge to accepr the agree-
ments you do have and decide the
FEMaining saues.

Pulling it all together

Working with your amtorney early in
mediation may preempt a “floating
lowyer” problem in the final stage.
Your attorney already will have been
involved in (and supportive of) serde-
ment terms, Thus, in reviewing the
written agreement, he or she will be
concentrating on the agreement’s
correct legal form.,

Most lawyer-mediators  prepare
the draft of the final agreement, The
mediator and the spouses wsually
meet to go over the draft, make cor-
rections, and discuss any remaining
issues. Onece the mediator incorpo-
rates these corrections and/or addi-
tions into a revised draft, the agree-

R EEEESEEEEESS———

ment is ready for consulting counseal
to review, The attorneys propose
revisions untl everyone approves the
firsal form for submission to the court
at the final hearing, T the mediator 15
not a lawyer or 5 a laryer who does
not draft final agreements, a consulting
attorney will draft the legal agreement,
based on setthement terms outlined by
the mediaror.,

Consulting counsel and

the court process

The mole of comulting counsel in the

court process will depend on local

practice, Check with your attorney
and mediator. In general, consulting
coumse]l may seove as a buffer wo the
court system and mey file the legal
divorce case with the court, if the
mediator has not included that service,

Some comsulting counsel officially

appear in the court file as the attor-

ney of record for the client, In other

cases, chents represent themsebees n

court {pro se}. In either instance, attor-

neys do not engage in court action

[temporary motions, formal discovery,

etr.) during mediation.

After mediation 15 over and the
agreement has been finalized, a final
divorce hearing takes place in court.
Drecide whether your attorney will
go o court with you. Femember,
the benefits probably outweigh the
costs. Your aiorney can:

* Help prepare and present the final
paperwork for court.

* Guide you through the process by
lnE:l'.it‘Lg the right mom in the
courthouse and having your case
called according to pratocal,

* Perform the “ceremony” as followed
in your local court.

* Answer questions the judge has
about your case and your agrecment.

* [eal with problems that arise, par-
ticulardly im rare cases when the
judge has a problem with the
apreement. W

Barbora Eohn Stark procices mediotion

and callaborative low in Mew Havan

ond Westpart, Connacticut,
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The rapid growth of family and
divorce mediation has triggered a
demand for quality control, both to
protect the consumer and to protect
the credibility of an cvolving ph:n]'ci-—
sion, This demand underscores medi-
ation'’s importance as well as the seri

ous damage to participants from
unprofessional practice. Creating
quality control standards inevitably
means defining what constitutes
good practice,

I mmost states, medsators are Largely
self-regulated. However, a variety aof
means have been developed o ensure
that mediation services are provided
in a competent and professional man-
ner. Some regulation has been under-
taken by state govermments, courts, and
professional associations. In addition,
the Model Standards of Practice for
Family and Divore Mediaion have
been adopted by the American Bar
Assoctation (ABA), the Association of
Family and Conciliation Courts
(AFCC), and other state and local
family and divoree mediation groups.

Regulating

mediators

Mediators may be licensed, certified,
accredited, registered, and/or desip-
nated a5 subscribing o formal stan-
dards of practice or a code of ethics.
* Licemswre, At present, few  states
license mediators o practice. Those
that do, lcense a mediator upon
completion of a trining program
and an exanunaton. The hoense 5
revoked for unprofessional conduct,
A number of states and jurisdictions
require mediators o have a certain
level of training or a particular pro-
fessional background.

Certification. Typically, a mediator is
certificd by a govermment agency,
a court, or an independent board.
Certification  indicates a specified
level of raming and work experi-
ence, Profesional associations alo
certify members based on standards
they create.

v Acereditaiion. Unless it s required by
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the

state,

not all G

mediators

are accredit- ¢

ed_An accred-

ited mediator is (p

one who has met

a standard of perfor-

mance and training.

Registration. A registered

mediator is one wiio is lis-

ed on a roseer of individuals

who provide a service. A regis-

ter may establish minimal qualifi-

cations, but not every mediator

who meets those qualifications will
be listed. Some courts provide liti
gants with a list of mediators in the
area. If yours does, ask what, if any,
criteria are required for 3 mediator
to be listed.

* Suhscription fo a standard of practice.
An individual who subscribes to a
certain standard of practice or ethi-
cal code voluntarily agrees to prac-
tice in a certain way. This is the least
restrictive method of regulating a
profession,

Mediation

standards
The Model Stamdards of Practice for
Fuentily and Divorce Mevdiation (2000) are
the product of extensive and
thoughtful deliberations  over o
decades by the family mediation
community with input from other
groups. (For a history of these stan-
dards, see page 24). They consist of 13
general principles designed to guade
family and divorce mediators and
trin future mediators. The Model
Srandards apply to mediators in both
private practice and in court-based
mediation programs, regardless of the
mediator’s profession of origin.
These standards are, howewver,
aspirational rather than regulatory.
They do not pretend to address every

Standards of

Practice for

Family and

Divorce

Mediation
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The Family
and divarce media
ton profession has o long his-
tory of deweloping standords of proc
tice. Model Slandards of Proctice for
Family and Divorce Mediation wara first
promubgoted in 1984 when 30 argani-
zations, convened by the Associotion of
Famiky ond Conciliation Courts (AFCC),
developed @ consensus document For
stote and nofional mediafion organizo:
fions. The American Bar Association’s
Family low Section exponded on the
1984 Modal Siondord: and produced
Standards of Prochice for  lowyer
Mediatars in Family [ow Dispubes.

The 1984 ABA Stendords wers
developed for lowyers who wished fo
be mediofors, a role some thought at
that fime inconsistant with standards of
professional responsibility e lawryers,
The 1984 ABA Standards helpad define
how lowyers could serve as fomily
mediators and adhere ko athical guide-
lines of the legal profession, The
Acodemy of Fomily Medialors promul
gated ils own stondards basad on the
1984 Mode! Stondards.

Ciher orgonizations, such oz The
Amarican  Arbitraticn
American Bar Association, and the
Society of Professionaols in Dispute
Basolulion [SPIDR], formad a joint task
force and developed Mode! Standards
of Conduct for Mediafors in 1995,

In 1994 the ABA Family Low Section
concluded that interest in and knowl-
edge about family madiation had
axponded dromaofically since the 1984
ABA Standards, and a fresh look waos
required. The earlier iteroticns of the

Assaciolion,

The Birth
of Model
Standards

Model Stondards did not oddress issues
of domastic violence, child obuse, ond
the bast interests of children. The AFCC,
together with the ABA Fomily Low
Sectien and the MNaotional Council of
Dispute Resolution Organizetions [on
umbrella ergonizofion thot included the
Acodemy of Family Medialors, the ABA
Section of Dispute Resolulion, the
AFCLC, the Conflict Resolufion Educalion
Matwork, the Malional Associotion for
Cammunily Mediofion, the Mafional
Conference on  Peacemaking and
Canflict Resolulion, ond the Sociely of
Professionals in Dispute Resolution]
served as the convaner of threa nation-
al symposivms to updote ond redraft the
1984 Mode! Stondards.

A final version of the revised stan.
dards was completed in Awguat 2000,
To date, they hove been odoptad by the
ABA upon the recommendation of bath
its Section of Family Law and it Section
on  Dispute Resolution, the AFCC,
the Connecticut Council fer Divorce
Mediation, Fomily ond Divorce
Madiation Council of Greater Mew
Yaork, the Mediofion Associotion of
Morthweast Chiz, the Michigon Cauneil
for Family ond Diverce Mediolion,
and the Wisconsin Association of
Madiators,

The revised Model Standards were
the result of exhaustive deliberation by
the family mediaiion community with
wide input from o wariety of voices,
including experts in the field of domes-
e viclence. The revised Model
Sondords provide o consensus shofe-
ment aboul good mediation prochice ko
which proctitioners can subseribe and o
framewark far defining and refining
family ond divorce mediakion.

—f. M. & A. §.

questicn that could arise regarding
a mediators style or model of practice,
such as a “facilitatrve™ approach versus
an “evaluative” approach, or stylsnoc
issues, such as whether mediators
draft a memomandum of understanding
at the conclmion of mediation or
SUMIMAarize -1_‘E“'l."|'|'|t'nt5 In 3 SUImmary
letter, Fuather, they are desipned to
help the public and professionals
define what generally can be expected
from a family mediator.

Choosinge a
=

mediator

The Model Standards begin by defin-

g mediation and  affirming it

impaortance and the core values that

should help guide consumers in their

chodce of 3 mediator:
Family and divorce mediation s
a process in which a mediator, an
impartial third parry, faciliares the
resolution of farmly disputes by
proancting the participants’ volun-
tary agrecment. The family medi-
Atr AR COMHTILNICa O, Creor-
ages understanding, and focuses the
participants on their indovichaal and
common  interests. The  family
mediator works with the partici
pants to explore options, make
decisions, and reach their own
ARTCCIMETILS,

Family mediation s not a sub-
stitute  for  famly
obtaining  independent  legal
advice or mental-health thempy
Mor is it appropriate for all fami-
lies. However, experience has

members’




established that family mediation

is a valuahle option for many fam-

ilies because 1t can:

» increase the self-determiination
of participants and their ability
b COTTUTIInICAte;

« promore the best interests of
chibdren; and

¢« reduce the economic and emo-
tional costs assoctated with the
resolution of family dispures.

Participants

decide

Sel-determination is the fundsmeneal
principle of family mediation.
Yoluntary settlements reduce the
emotional and cconomic costs of
resolving family disputes, Divorcing
couples often fieel that once litigation
starts, 1€ quickly caroms out of con-
tiel. Decisions are made for them—
by lawwyers, judges, and custody eval-
uators, They feel hittle control or no
“woice” in the outcome and often
describe themselves as bystanders in
their own divorce. Mediation limits
intrusion into the famly through
court orders, promaotes family auton-
oy, and allows participants to craft
agreements that reflect their own

famuily needs and values.

Children’s

best interests

Divorce and separation can be a
chantic time for families, While the
marriage or parmer relationship is
ending, parental responsibilities con-
tinue, often for years. Parents will need
to communicate about the children
and their activities, schediles, school
work, recreational activities, healch
care, and miuch more, Mediation pro-
vides parents with the oppormnity wo
forge a new relationship based on the
contimuing parental rebnionship rather
than on spousal ties. Mediation can
reinforce  what parents continue
to have in common—their chil-
dren—and send a potent message o
children that they still have two par-

ents who are working together on
their behalf. During a time of con-
flice and strife, mediaton can be a
safe harbor for parents who want to
get bevond  their differences for
their children's sake.

For many parents, marital con-
flicts seem all consuming. There 15
lictle debate, however, that prolonged
conflice ower Bsues relabing  to
divorce or separation can seriously
damage children emotionally, eco-
nomically, socially, and educationally.
Through mediation, parents can
begin to see that they have common
interests, want similar things for their
children, and can collaborate about
parcntal matters.

Mediation s generally in the best
interests of children because it empha-
sizes self-determination, woluntary
agreements, conflict containment,
and a shift in focus from parents” seli-
interest 1o children's interests. Parents
are able to think “outude the box™
and develop parenting phr‘lﬁ thar are
unigue and reflect their family tradi-
tons and whosyneracies. Mediators
can help parents gan access to
community resources and use child
development information in  their
decision-making. Parenting plans can
be revised as a child% needs change
and as parental circumstances evolve
owver timie. Unlike court orders, which
tend to be cast in concrete, mediated
agreements can be flexible, recogniz
ing that family circumstances change
CAET [IIME.

Reducing costs

When compared with the adwversarial
process, mediation generally results in
preater consumer satisfaction, less
expense, and 2 more cooperative
relationship between the  parents.
Studies show that parents in media-
tion resolve disputes more quickly
than do parents in  litigation.
Mediated agreements tend to be
more specific and detailed than stipu-
katioms negodated by attorneys alone,
and mediated agreements often result

in higher levels of conmct with
children and higher rates of compli-
ance with parenting plans and child
SUPPOTL.

Many parents recogmize that they
are angry and hostile. They also
acknowdedpe that the legal proces
often reinforces those feelings. Even
parents who fail to reach a mediatead
agreement are more likely o settde
prior o trial than are parents who
litigrate,

Entf‘:ring

mediation

The Model Standards rely on the prin-
aple of “informed consent” This
means that participants must be
educated about mediation as. an
optron and that they should make an
informed choice before forgoing the
benefits and costs of htigation.

The Madel Stamdards reguire
participants to be fully informed
about the nature of mediation and
comsent to participate in it They
require the mediator vo “facilitte the
participants’ understanding of what
miediation 15 and assess their capacity
to mediate before the participants
reach an agreement to mediate”
The mediator also must conduct an
introductory  orientation, which in-
cludes a detmled description of whae
mediation is and howe it differs from
other dispure resolution processes, and
informs the participants that they are
entitled to seck independent advice
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from lawyers and other professionaks
during mediation.

(Qualifications
The Made! Standards are hased on the
understanding  that mediation s a
dispute mesolution proces and not
mental health therapy, counseling, or
legal services. The standards define
a mediator’s qualifications in func-
tional terms, starting with the premise
that family disputes have legal, mental
health, dispure resolution, and culoer-
al dimensions amd that a mediator
must be familiar with all of them,
The Medel Standards 1dentify four
basic qualies a  mediator should
have: (1) knowledge of family Lawr; (2)
knowledpe of and traiming i the
impact of family conflict on parents,
children, and others, inchiding knowl-
edge of child development, domestic
abuse, and child abuse and neglect;
(3) mediation education and training;
and; (4) the ability to recognize the
impact of culture and diversity on
families, Consumers should ask
potential mediators to discuss any
training or experience that prepares
them o meet these challenges,

Fairness

Mediators promote a fair and balanced
negotiation  process. The  Model
Standards set forth procedures that
make it less likely that an unscrupu-
lous participant will use mediation to
take advantage of the other parcici-
pant. For cxample, the rules require
the madiator o be alert before medi-
ation begins and throughout the
process o the participants’ capacity
and willingness to mediare.

The mediator must facilitate full
and accurate discovery and disclosure
of information so that the partici-
pants can make informed decisions.
This is designed to emsure informed
decision-making and may include
encouraging participants to consult
with appropriate experts,

The Model Stendands require the
mediator to consider suspending or
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terminating mediation “if the partici-
pants are about oo enter Into an agree-
ment that the mediator easonably
believes to be unconscionable” He or
she nust inform participants of their
right to independent legal counsel and
to have their counsel participate
mediation. Consumers should be wary
of engaging a mediator who discour-
ages them from retaining consulting

counsel,

Neutrality

The Model Standerds require the
mediator to be neutral toward che
parties and the mediated outcome;
hence the mediator has no real or
potential conflice of interest. For
example, 3 mediator should not
mediate 3 dispute involving a business
partner or family member for fear of
being perceived as Bvoring one party
over the other. Likewise, a mediator
should not provide mediation w any-
ome for which he or she has provided
other professional services, such
marriage or individual counseling or
legal services.

Although an experienced mediator
may intellecoually separate prior pro-
fessional services from mediation, the
parties may not, and their perceptions
are as important as reality. A media-
tor's prior relationship with one or
both parties may haunt mediation if
either party perceives that the medi-
ator is not acting impartially For
example, one party may suspect that a
Lvaryer who has drafted a wall for the
parties has financial information that
may prejudice a mediated property
division. Another party may perceive
that a mediator who once provided
marriage counseling to the parties
may be biased in favor of the other
spouse.

Meurrality also requires thae the
mediator not lead the parties toward
a particular outcome, such as selling
the house or joint custody. The
participants are responsible for the
outcome, not the mediator, Despite
these cautions, a mediator must ensure

fundamental fairness and a carefil
and reasoned consideration of
options. &4 mediator should nor, for
example, sit idly by while one party
attempts to. intmidate the other into
a settlement or passively facilitate an
agreement that is unlikely w be
upheld over time. In such a circum-
stance, a mediator may advise the
partics to seck legal counsel and ter-
minate the proces,

Confidentialiry is a central princi-
ple of the Model Stamdards and the
Unfforim  Mediation Ao [LIMA),
endorsed by the Mational Comamission
on Uniform State Laws and the
American Bar Association, Mediators
shall not testify in court for or against
a party and shall not disclose the par-
ties’ medianon discussions. The only
exception B to protect the slbery ol
children and participants. A mediator
15 required to report incidents of child
abuse, neglect, a credible threar of
immuinent danger to a party, o a threat
of suicade,

Conumunications between partic-
ipants and the mediator muse be
confidental for the same reason that
communications betwesn a patient
and a doctor or an atorney and a
client are confidential—to promote
candor and open discussion. Confi-
dentiality promotes the exchange of
information and the discusaon of
options without fear thar something
said will come back to haunt one in
future hitigation,

Confidentdality also ensures that
the mediator will focus on dispute
resolution rather than on future hio-
gation testimony, A medator whao
expects to be subpoenaed to tesufy
will be forced to gather informatscn
to support his or her testimony rather
than to facilitate a discussion of
shared interests. Participants who
knowe that a mediator may be called
to testify or make recommenchstions
to the court may try o manipulate
the mediator, Confidennality helps to
ensure that mediation will not

degenerate into an adversarial process.
In recognition of this need for con-
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fidentialiey, many states have enacted
protective legislation. Before initiating
mediation, participants should ask the
mediator whether such  provisions
apply. If statutory protection or
administrative rules do not exist, par-
ticipants should ask the mediator what
protections can be put in place in the
agreement to mediate o protect the
confidentiality of the process,

Children and
third parties

The Model Standards do not defind-
tvely state whether children should
participate in mediation, Instead, they
rely on parental decisions. The Mode!
Standands state that children should
not participate in mediation except in
extranrdinary circumstances and with
the consent of both parents and any
court-appointed representative  for
the child. The mediator should
inform parenes of their fill range of
options [eg., that children may par-
tcipate personally and directly or
indirectly through a letter or an
advocate or representative) and the
pluses and minuses of each option.
The Model Stomdards do  noe
preclude the participation of others,
sich a8 new spowses, prandparents,
oither relatives, and live-in companions.
The rules state cleady that ‘nomeoting'
individuals may be allowed to partic
ipate only by unanimous consent of
the parties and the mediator, thus
underscoring the consensual nature
of mediation and preempting any
grandstanding or power imbalance.

Domestic abuse

and child abuse
The Model Standards provide con-
ercte guidance in confronting domestc
abuse and child abuse and neglect in
mediation. Domestic abuse is defined
w nchide “issues of eontml and
mtimidation,” The sandards explicidly
state that some cases are not suitahle
for mediation because of safery, con-
mol, or mtamidation isues.

Mediators are required to adopt
a four-part approach to domestic
violence: training, screening, safety
precautions, and reporting.

1. Trwining Mediators must be
trained to recopnize and address
domestic violence and child abuse
and neglect before undertaking any
medaton in which those elements
AL PI'E’H.'II‘..

2. Sovening. Mediators must make
regsonable efforts o screen  for
domestic abuse. A fanuly mediator
must be trained to recogmize the
symptoms of domestic abuse and
respond with appropriate safety mea-
SLITES,

3. Safety precautions. Mediators
must gructure the proces to ensure
the physical safety of participanes. If
domestic violence exists, the Mode!
Standaeds provide a lism of interven-
tons that mediators may employ o
ensure victim safery, including:

+ Establish appropriate security ar-
TAMEEImants;

* Hold separate sessions;

* Allow a friend, representative, advo-
cate, counselor, or atworney to
attend mediation;

* Encourage participants to be repre-
sented throughout mediation by an
attorney, counsel, or an advocare;

* Refer the participants to appropri-
ate comumunity rescurces; and

s Bugpend or terminate the proces,
taking appropriate steps to protect
the wfety of the participanis.

&. Reporiing. The Maodel Sfandands
micdify guarantess of confidentialicy
in light of the vital public policy to
protect participants and the proces
from abuse. Mediators are required to
inform participants of any reporting
recpuirements before mediation begins,
such s the requirrment to report
child abuse and neglect. The media-
por alsy musL report a participants
threat of suicide or of violence o the
targeted person and appropriate
authorides if the mediator believes a
thireat & Lhikely to be acted on and dis-
closure is permirted by Low. Finally,

the mediator should consider sus-

pending or terminating mediation il
“the sfety of a participant or the
well-being of a child is threatened.”

The future

The Model Stmdards are a commit-
ment by the mediation profession and
the orgamized bar to continuoushy
imiprove the path of peacemaking for
families and chaldren. The court sys-
tem and the ongamized bar recognize
that partcipants in family disputes
benefit from high-gquality mediation,
Indeed, all available research indicates
that as lawyers become more fanuibiar
with family mediation, their suppore
for it grows. For example, a recent
survey of the Florida bar (a state with
a long history of mandatory medea-
tion in child-custody disputes) reveals
that 91 percent of Family Law
Section members described the
positive impact of mediation on the
farmily court. The development of
Model Standards will help continue
this posiuve trend by generating more
public confidence m the process amd
the mediation profession. &

Hnn Milne, ACSW, is executive director of
the Assaciation of Family and Conciliotion
Cowrts in Modisan, Wisconsin, Andrew

Schepord s a professor of low of Hofsira
University in Hampstead, Mew York, and
served os the reporter for the Modsl
Stendards of Frochice for Family and
Divorce Mediafors.
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Take the

cat-and-

dog fight
out of your
divorce

oy

-

BY RITA §. POLLAK

Collaborative law i a dispute resolu-
tion process guided by the uncom-
promising principle of a nonlitigation
approach to problem-solving. Going
to court is “off the table” as an option
for resolving differences. This princi-
ple i so fundamental to the proces
that the parties, as well a3 their coun-
sel, sign a Collaborative Law Par-
ticipation Agreement, promising not
to go to court while they are negoti-

ating a resolution to their conflice. If

the collaborative-law process breaks
down becasse one party or

his or her attorney fecls com-

pelled to litigare, the collabomative
coumsel who represents that

party must withdraw:

The Caollaborative

Law Participation
Agreement states
explicitly that
collaborative

connsal is hired
for the sole purpase of negotiating a
settlement and not for representing
the client in court.

Omnce the threat of liogaton 5
gone, a profound change takes place
in participants and their lowyers.
Suspicion, fear, mistrust, and other
barriers to setdemnent are replaced by
cooperation, information sharing,
and creative problem-solving.

What is collaborative law?
Although collaborative law has been
applied maostly wo divorce cases, it is
effective in other disputes involving
parties who need to maintain ongoing
relationships, such as in a family-
owned business, Each collaborative-
Law participant is accompanied to all
settlement discusions by a trained,
skilled lowyer who will evaluate the
chent’s legal problem and assist in i
resplution. The parties” lowyers work
together to provide agendas for four-
way settlement meetings; to set realistic
deadlines for document exchanges;
and to create a safe, open, and far
environment for resolving conilicrs.
Whereas htigation often leads to
acrimony and mistrust, not only

between the parties but between
their lawyers, collaborative lawr
encourzges mutual respect with an
open, full exchange of serdement
proposals. The process works because
attorneys are trained to listen to their
client’s needs and interests, while at
the same time demonstrating con-
cern for the other parcys needs and
interesis. Although each attorney
represents his or her own client first
and foremost, both attorneys are
focused on resolving the p»mh]n:m o
the benefit of both clients and to the
benefit of their children,

In traditional litigation, the parties
prepare their cases to persuade the
judge that only their view has merit.
All actions are driven by that goal. In
a collaborative case, facts and figures
need not be manipulated because the
parties will not present their case to a
judge. The collaboratve process is
based on the parties’ understanding of
each other’s point of view; this, how-
ever, does not mean they will agree
on everything, One of the main rea-
sons the process works so well is that
understanding one  another’s needs
and interests facilitaes seodement,
enhances trust, and reduces hostility

How does collaberative law
differ frem mediation?
Callaborative bw differs from media-
tion in several important ways. First,
the collaborative client can rely on his
or her bvwyer every step of the way. In
mediation, the parties have the option
of being represented by counsel.
Although most separating or divorc-
ing partners chase to hire an attorney
or coach to guide them through the
mediation process, some decide to
represent  themselves, perhaps con-
sulting with an attorney only on
select issues or at the end of the
medianon.

Unlike collaborative counsel, a
mediator cannot represent either
party ar give legal advice. A mediator
can provide only legal information.
Some mediators permit altorneys to
be present throughout the mediation;
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Divorce
Mediation
Resources

on the Web

BEY LAURA W. MORGAMN

hitp e,

il divorce-without-

f g war.com/

Jﬁs J This site provides infor-
. matian on mediafion and
other more ganeral topics,
such os symploms typical of o
treubled marrioge and the imporionce
of getting professional help, under
slanding how the mediokion process
works, and how to bocate o mediator,

https/ fwww.diverceinfo.com/
mediation.htm

Thiz  site  explores the diffarence
betwean mediation and arbifration,
henw te find o mediator, why mediation
waorks, the different atyles of mediation,
how 1o prepare for mediation, and how
misch mediation will cos.

http:/ fwrwwi divoreeheg.com/
mediation.html

This site axplains what mediation is and
how fo decide i iF's right for you, whot
to axpect from the process, whot issues
are bast resohved this way, and what 1o
look for in a mediator. The site includes
o discussion of collaborative diverce, a
directory of mediotors, tips on madio-
tiom, and hiring an atborney.

httpe/ fwrewrwedivorcenet.com)’
mediate/mediation.himl

This sita archives artiches on mediation,
avarything fram how it works 1o sabect-
ing a mediater and frequantly asked
quastions,
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http:/ fwewwdivorcelinks.com/
mesdiationfinks.himl

This site provides federal and siote
divaree links [bo ofl 50 stotes], includes
lowyers who provide divorce-reloted
logal advice, mediators, diverce-related
nonprofit organizations and asocio-

tigns, stote and federal rescurces, and o
divarce-related bookshalf.

htp:/ Swwenmediate. com)/

This site includes articlas en mediation,
including “The 10 Biggest Mistakes
Lawyers Make in Mediation,” as well os
iools for the parties, standards of proc
tice for mediators, mediator referrals,
and a filkindhe-blank consumer survay.
Included are articles in Spanish, H

Laura W. Mongon is president of Family
Law Consulting ond & member of the

Family Advocote Editorial Boord. She can
be reached af www. Famlawcorsult.com.

maiy do not. Even if allowed to be
presenE, attorneys olten ane reguested
not to participate.

In the collaborative law process, all
negotiations take place during four
way meetngs with both parties and
their counsel. Collaborative attorneys
guide sertlement meetings, gather
documents, strategize with their
clients, and manage the flow of their
CASES,

One possible disadvantage of
mediation 15 that a mediator who 18
not an amtorney may not be able o
drafi the formal drvorce agreement,
along with financial statements and
other court-mandated  documents,
Thus, the parties may need to hire an
attorney to fnish up the divorce.
Somctimnes, however, mediation par
ticipants can complete the final
paperwork themselves, using one of
several softeare programs, especially
if the case & a rexsonably simple one.

Why collaborative law?
The collaborative-low process waorks
well for many types of clients. For those
who are uncomiortable  articukating
their own interests in a face-to-fice
mediation sesdon with their partner,
callaborative low may be reasuring
and empowering. For partncrs whao
have nat felt fully empowered during
the marriage, being self-assured and
asmertive during mediaton may oot
be possible. Although a mediator
will attempe to balance the power
berween participants, long-established
patterns of behavior can be difficule
to overcomme, Having an atiorney at
YOHIT sidie to help gather fimancial infor-
mation, explain documents, perhajs
event make a referral to an accoumntant
or financial planner, is likely to goe you
the confidence you need to participate
fually i deciion-making,
Likewise, the col-
laborative  process
might be the best
option when one
partner  gves  the
appearance of having more influence,
power, or information than the other




by virtue of being an attorney,
accountant, financial planner, psy-
chologist or psychiawrist, or other
professional. Any relationship with a
history of even subtle emotional or
verbal abuse inhibits equal participa-
tion in mediatdon settlement discus-
sions amd makes the colbbortive
process preferable.

Ancther important consideration
is what happens when mediation
breaks down. Parties who have been
represented by counsel during medi-
ation may keep their attorneys and
move an o htigaton. Their counsel
may prepare for trial with knowledge
gained through mediation. By con-
trast, if the collaborative-law process
breaks down, collaborative attorneys
must withdraw, and the parties must
retain new counsel. Documents gath-
ered during the collaborative process
cannot be used by successor counsel
in any litigation unless by agreement
of the parties, Documents must be
“discovered” again according to the
bme constrints and procedural rules
of the coure.

If an imue remains wnresolved
during the colliborative process, the
parties may hire a2 mediator to help
them resolve it alone or with their
atorneys. Likewise, the partics may
hire an arbitrator to resolve a contest-
ed issue. Acting much like a judge,
the arbitrator will listen to both sides
and then decide, for example, how 1o
divide assets and liahilities or how
much time each parent will spend
with the children. Ideally the arhitra-
tor will be truned in collabomtve
techniques.

My attorney’s role

Attorneys have an ethical
ohligation to  represent
their cliens vigorously
and completely. Although
it may appcar that your arrorney
is being sympathetic to your partner's
point of view, remember that your
attorney is modeling respectful and
open listening, Affirming what your
partner has said does not mean that

your attorney agrees with your part-
ners position or that he or she is
ahandoning your position. Decause
all four of you are trving to solve the
same problem, your parmer or your
partner’s attorney might just have an
idea worth considering.

Remember two that communica-
tions between you and your attorney
are confidental, unless you inseruct
your attorney otherwise, Because the
goal of collaborative law i frank,
candid, and honest negotiations (all
words found in the Participation
Agreement), you and your attorney
must carefully evaluate whether you
can withhold information while still
upholding collabortive-law  princi-
ples. For example, disclosing a past
affarr to your lawyer but not your
partner may not affece the Gir out-
come of your case, Thus, withholding
it will not compromise the collabora-

tive-laow process,

Special training

If you choose collaborative law, you
should hire an attorney trained in the
process. Although most attorneys are
adept at negotiating settlements, the
technigques, protocols, and documents
that make this process work are vital
to its success. Sometimes, one partner
chooses a trained collaborative atror

ney after the other party has already
selected a litigation-criented divorce
lawyer. In such a case, the collaborative
lawyer must decide whether o
attempt o work with the untrained

.It!l:!lrl'lt':r'.

What are the
risks?

i As with any process, col-
laborative low does, on
rare  oocasion, break
down. When that happens,
the financal and emotional
costs can be significant. The party
who withdraws from the proces
must find new counsel. DMscovery
must begin again, and new experts
must be engaped or new  walues
determined. The emotional coss of

starting over are a serious determent
to opting out of the process.

If, despite the consequences, one
attorney feels compelled to withdeaw
or one party fires his or her attorney
but wants o hire new colliborative
counsel, the other party may retain
his or her colliborative attorney and
continue the process. However, if the
opting-out party initiates litigation,
the other party must seek lingarion
counsel as well. If that happens, both
collaborative attorneys, as part of the
Participation Agrecment, have pledged
to facilitate 2 smooth ransition.

The benefits

Collaborative law is the wane of
the future, No other alternative
process has caught on so quick-

ly or been adopted with such
enthusizsm. Mediation enthusiases
struggled for years to gain accep-
tance, while attorneys resisted the
movement even more than con-
SUHTIEFS,

In collaborative law, attorneys
need not “pive up” their clients to
the mediator, Tnstead, they form a
partnership with their clients ¢
reach a nonhitigated settlement, The
adversarial proces s designed o
drive 3 wedge berween whatever
remains of the marital and parental
relationship. The opportunity for
mutual trust and respece is shattered
by trial preparation, mterim court
appearances, and the trial ieself,
Sometimes one spouse is called to tes-
tify against the other, making the casc
by exposing a spouscs weaknesses,
mistakes, misdeeds, and filures; all are
fair game for public display. After
such a wrenching experience, a
healdyy, respectful postdivorce part-
nership has little hope of succeeding,

Ax the moment, this movement is
being driven by Lvwyers who want to
offer an aleernative o litigation. To
find out whether callaborative b 15
mvailable m your area, look in the
Yellr Pages under “Attorneys” for
mention of collaborative law or look
on the Internet for an organization
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or association, such as masscollabora-
tivelaweouncil.org. There are organd
zations in California, Connecticuat,
Florida, Massachusetts, Minnesota,
Mew Hampshire, Ohio, Wisconsin,
Texas, and Canada, and many others
are being formed. Consumers alio
can penerate interest and excitement
about collaborative laow by demand-
ing it from attorneys in their area.

Choosing a collaboratie-low attor

ney B the same a5 choosing any other
professonal. Get referrals from frends,
family members, colleagues, and
acquaintances who have participated in
the process. Mo matter
who refers you, inter-
ViCW ONC of  Imore
attarneys o make sune
that his or her style 1
J comipatible with yours,
Webaites pencrally list
the attormeys credentials
and years of experience, but
remember; If collaborative law 15 new
(18] :,.1:1||r H |- 1 :r"::ll.l I'I:Iil:r' IIL' }":'".I:I' ALLONT =
ney's first collaborative case, and thar’s
K. Look for an attorney who insganes
vour confidence; has been trained in
collaborative-law protocals; 15 a good
histener; B going o be a good advocate
for you; and 15 someone who under-
standds your needs, nterests, and goals.

(dn occasion, your partner or
spouse may select a callaborative attor-
ney before you find one; sometimes
that attorney has had exceptionally
good expericnces with certin ool
leagues. You can choose to interview
an attorney recommended by your
parmers attormey, or not.

The collaborative-kowr process feels
like a breath of fresh air. The goal of
maintaining 3 respectful, ongoing
postdivorce relationship, especially but
not  exclusively  betwesn  parents,
requires  that everyone behave with
restramt and respect. B
Rita 5. Pollak is on aiborney af Goldenberg,
Walsers, Lipsan, Pellok & Popkewit in
Brookline, Massochusests. She is the oo
founder and preskdent of the Massechsselis
Colloborative Low Council.
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