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N Texas

bergefell v. Hodges is rightly ¢

considered one of the most
noteworthy U5 Supreme
Court decisions in recent his-

tory, one that sparked pas-

sionate discussions on issues of equality

and free exercise of religion throughout

the nation. The Obergefell Court held }

that same-sex individuals have the right { test (discussed further below) and then

¢ gradually retreated from this approach.®

to legally marry, arising from their due

process and equal protection rights. The :
i analysis by stating one of the central te-

purpose of this article is not to praise or
assail the correctness of the Obergefell
holding, Rather, this article endeavors o

offer a dispassionate analysis of whether :

Obergefell should be applied retroactively :
i ply the new rule with respect to all others

by Texas courts.

The retroactive application of Oberge- :

ihehnustonlawyar.com

Jell is one of the most interesting legal
issues being litigated today. Although
primarily considered a family law matter,
the existence of a legal marriage can im-
pact a wide spectrum of litgation issues
from wrongful death claims to chain-of-
title disputes. In the absence of appellate
guidance, there is substantial uncertainty
among the trial courts when deciding the

applicability of Obergefell.

Arguments Supporling Retroactive
Application

That Obergefell should be applied retro-
actively is the conventional wisdom ap-
proach. In researching this issue, the first
resource a practitioner should review is
the very recent opinion issued by Judge
Crone of the Eastern District of Texas in
Ranolls v. Dewling.' Judge Crone provides
some of the most lucid and fundamen-
tally sound analyses lound on this issue.
In Ranolls, an antomobile accident re-
sulted in the death of Ranolls's daughier.
The daughter's alleged common-law wife
intervened, claiming that she, not the
mother, should represent the decedent's
estate as the surviving spouse, Defen-
dants sought summary judgment on the
issue of whether Obergefell applied retro-
actively and, il it did, summary judgment
on the informal marriage issue.

Judge Crone began by citing Oberge-
fells holding that the right to marry is
a fundamental right of Due Process and
Equal Protection.® She went on to note
that unconstitutional laws are void from
the inception, as if they never existed.*
Judge Crome provided a brief history of
the rather convoluted retroactivity juris-
prudence! She discussed how the U5
Supreme Courl adopted the Chevron Ol

Judge Crone concluded her historical
nets of contemporary retroactivity juris-
prudence, ie when the U5 Supreme
Court applies a new rule of law to the

partics in a case, then all courts must ap-

similarly-situated if not barred by proce-
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dural requirements or res judicata.*

Judge Crone then determined tha
Obergefell should apply retroactively w £

the parties in Ranolls becanse the LS. Su-
preme Court applied the new rule of law
to the parties in Obergefell” Judge Crone
then solidified her analysis by citing nu-
merous recent decisions in which the
overwhelming consensus was that courts
should apply Obergefell retroactively.® She
discussed a Fifth Circuit case that resuli-

ed in same-sex families having greater §
i A. Reynoldsville Casket
as well as an Eleventh Circuit case that
ment relies on the holding of the 11.5. Su-
: preme Court in Reynoldsville Casket, the

access (o Bureaw of Vital Statistics forms

possessed similar facts to Ranolls®

Judge Crone further held that deny-
ing the alleged *wife™ ome of the benefits
of marriage (e.g., asserting the wrongful
death claim) would violate her Due Pro-
cess and Equal Protection rights." This is
an implied rejection of the argument that
there is a distinction between the right
to marry and the right to receive benefits

addressed further below).

Mot surprisingly in light of her ap- ¢

proach to Obergefell, judge Crone denied
summary judgment on the basis of lack of
existence of the informal marriage.” In
the informal marriage context, Ranolls is
illustrative of the principle that same-sex
cases are just like heterosexual cases in

that informal marriage claims are unique :

and fact-intensive and rarely conducive of
summary judgment.

In short, the idea that Obergefell should
apply retroactively is the easler argu-
ment. However, things become far more
complicated in cases when recognizing

2 marriage that was not previously rec-

ognized could result in wnintended con-

sequences or, depending on the Texas
Supreme Court decision in Pidgeon (dis-
cussed below), when a party is opposing
a discrete benefit arising from marriage
as opposed to only the validity of the
marriage itself.

Arguments against a Retroactive

Application
That Obergefedl should not be applied ret-

roactively is the harder position as it goes

i apgainst much of the legal commentary on §
the subject, Nonetheless, there are two g

general substantive arguments, and one
procedural one, for avoiding the retro-
active application of Obergefell. In addi-
tion, there is a conceptual distinction be-
tween a spouse challenging the validity
of a marriage and a third party secking to

avoid inequitable collateral consequences |
of a retroactive change in someone clse's

: B. Chavron 0N

The second approach in avoiding the
: retroactivity application is to rely on the

marital status,

The first substantive and strongest argu-

first case to address retroactivity issues
after the Court decided a line of cases ap-
proving of general retroactive application
of new rules of law (i.c., the line of cases

 relied upon by Judge Crone in Ranolls).
Reynoldsville Cashet involved an Ohio
: statute of limitations that treated out-

arising [rom that marriage (an argument of-state defendants differently from in- £

state defendants'® Prior to Reynoldsville

Casket, the 1.5, Supreme Court held that ¢

this same Ohio statute of limitations was
unconstitutional.? Shortly thereafter, the
Ohio Supreme Court declined to apply
retroactively Bendix to plaintiffs who had
relied on the statute declared unconstitu-
tional.® The Reymoldsville Casket Court

disagreed with the Ohio Supreme Court's

reasoning that none of the conditions
that may avoid the effect of a retroac-
tive application of a new rule of law were

present,™
The four conditions listed in Reynalds-

ville Casket are: (1) an alternative way

of curing a constitutional violation; (2)
a previously existing independent basis i
{(having nothing to do with retroactiv- :

ity) for denying relief; (3) as in the law
of qualified immunity, a well-established
general legal rule that trumps a new rule
of law, which general rule reflects bath

reliance interest and other significant :
i policy_justifications; or (4) a principle

of law that limits the principle of retro-

¢ activity itself"™ As will be discussed be-

low, Reynaddsville Casker allows a creative

{ practitioner to engage in a crucial strat-
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egy of legal argument. When the answer
to the question at hand is unfavorable
(e.g., Obergefell is retroactive), the advo-
cate should insist that the court must an-
swer a different question before reaching
a legal conclusion, such as looking to a
previously existing basis for denying re-
lief that has nothing to do with the retro-
ACLIVILY issue,

Chevron Ol test, which some commenta-
tors have suggested is still viahle. The el-
ements of the Chevron Oil test are: (1) the
decision to be applied non-retroactively
must establish a new principle of law, ei-
ther by overruling clear past precedent
on which litigants may have relied, or

! by deciding an issue of first impression

whose resolution was not clearly fore-

: shadowed; (2) to weigh the merits and

demerits in each case by looking to the
prior rule in question, its purpose and ef-
fect, and determining whether retrospec-
tive operation will further or retard the
prior rule’s operation; and (3) to weigh
the inequity imposed by retroactive ap-
plication '

It is important (o remember that the
precedential value of Chevron Ol is ex-
tremely unclear. The U.5. Supreme Court
alluded as much in Reynoldsville Cashet
when it noted that the plaintiff conceded
Harper overruled Chevron OIL™ Chief
Justice Wallace Jefferson also noted this
allusion in a dissenting opinion,*®

Mevertheless, the U5, Supreme Court
has not conspicuously stated that it has
overruled Chewront Ol In fact, Justice
Kennedy relied on Chevron Oil in his con-
currence in Beynoldsville Cashet when he
noted that, "We do not read today’s opin-
ion ta surrender in advance our suthority
to decide that in some exceptional cases,
courts may shape relief in light of disrup-
tion of important reliance interests or the

¢ unfairness caused by unexpected judicial

decisions. We cannot foresee the myriad
circumstances in which the question
might arise. " :
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Less than a month after Reynoldsville

Cashet, the US Supreme Court held
that a Coast Guard seaman was entitled
1o a retroactive application ol a declsion

finding an appointments clause viola- i

tion and remanded so that the accused
could be judged by judges who were ap-
pointed in compliance with the appoint-
ments clanse.! The Government invoked
Cheveon (Ml arguing against retroactive
application of the Ryder opinion. The Su-

preme Court declined to do 20 observing

that, *.. whatever the continuwing valid-

ity of Chevron Oil (citation omitted) after

Harper (citation omitted) and Reynolds-
ville Cashet (citation omitted), there is not
the sort ol grave disruption or inegquity

involved in awarding retrospective relief :

o the petitioner that would bring that

doctrine into play."* Indeed, what is the i
continuing validity of Chevron OilF This

is @ question that the Court has refused
io answer clearly,

Lower courts have noted this lack of i

clarity and are split on whatever con-

more clients?

Join the Houston Lawyer Referral Service

and get referrals

tinuing validity Chevron Qil might have.
The Ninth Circuit continues to adhere 1o

Chevron Oil as it has not been expressly

overruled.™ The Fourth Cirenit has ex
pressed reservations about Chevrof. Oil
but observed "the notable absence in
Harper of any statement that Chevron is
overruled.® The Fifth Circuit believes
that Chevron Ol is overruled except in
extremely unusual and unforeseeable

cases® The Eleventh Circuit believes :

that the U5 Supreme Court impliedly
retained the Cheveon Odl Test in some
form.® Amd, the Third Circuit believes
the issue is "unclear.™ Suflice it to say,
federal authaority is conflicting on this is-

SUE,
Even il Cheveon Ol is still viable and

the equitable ground prong is met, a par-

ty would still have to show that Obergefeil

is somehow new law or nod foreseeahble,

As time goes on, arguing the newness of
i ment of the homestead

Obergefell does not ger any easier. Simi
larly, foresecability is difficult to argue in
light of Windsor*

C. Practical Application

The better approach is to focus on Reyon-
dsville Caskel. 11 a claim meets the equi
table standard for Chevion Oil, then it
should satisly some other independent

rule that should prevail despite Oberge-

i fell's retroactive application and without

having to answer the law school final
exam question on Cheveon Oil's viahility
For example, suppose a hitherto unrec-
ognized spouse seeks to set aside a deed
conveying a marital homestead because
the deed did not contain her signature

as required by Texas Family Code Sec-

tion 5,001, If the non-signing spouse has
moved out of the property amd the buy-
ers have moved in, then the buyers can
assert an independent basis lor defeatiog
the non-signing spouse’s claim that is
well grounded in the law: the deed was
merely inoperative but became operative
upon the non-signing spouse’s abandon-

Another example might be where a
hitherto unrecognized spouse claims

Ime 10
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that & contractor’s lien on a homestead is
invalid because the unrecognized spouse
never signed the contract for improve-
ments with the contractor, The contrac

tor coubd still have a viable defense. 1

the spouses misled the contractor about
their marital status {e.g., “this is Frank,
he's my boyfriend"), the spouses could be
subject 1o [raud and estoppel claims pre-
venting them from asserting the home-
stead delense or the requirement [or both
spouses to sign the contract before a lien
can attach regardless of the validity of the
miarriage.™

These examples demonstrate the dis-

tinction between one's marital status and ¢

third parties avoiding inequitable colla-
eral consequences of that marital status.
The policy behind Chevron Oil is to avoid
such inequitable consequences. Reyn-
oldsville Casket addresses this concern by
emphasizing that the retroactivity of the
law does not mean that equity is read out
of the law* Rather, equity can be ascer-
tained from some other legal principle as

YOU

long as that principle falls under one of
the [our [actors that can prevail regard
less of retroactivity. Unclean hands, es-
toppel, and other principles are exactly
the sorts of claims that a creative practi-
tioner should pursue.

A spouse seeking o avoid Obergefell’s
retroactive effect regarding marital status
is much more problematic than a third
party secking to avoid collateral conse-
quences, A party seeking to avold a bor
mal marriage is, again, likely limited to
the Reymoldsville Cashet factors. Even if
Chevron Ol is still good law, it seems im-
possible that a party who consented to a
marriage could satisly all three of its fae-
Lovs.

ket appears to offer some limited relief.
For |_':-;_i||:|||_'||-r'r i spouse lor someons on
their behalf) could still seck annulment
of the marriage under any of the admit-
tedly rare grounds for annulment set out
in Chapter 6 of the Texas Family Code.
More importantly, an sdvocate could

DETERMINE THE

V ALUE
OF YOUR CASE

“Your strategies of mediationg
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h.wnih.m -'11' the situation; you :rfuw“
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On the other hand, Revinoldsville Cas-

claim that Judge Crone was wrong in re-

i jecting the distinction between the right

to marry and the right to benefits arising

from that marriage. On January 19, 2017,

the Texas Supreme Court hoally rubecd
on the petition for rehearing in Pidgeon
. Turier.™ By agreeing to hear this case,
the Texas Supreme Court will give an
audience to the claim that there is such

¢ a distinction between the right to marry

and the right to benefits arising Irorm sakd
IMATTIARE.

Pidgeon involved a suill asserted by
taxpayers against the City of Houston
regarding the City’s policy on employee
benefits for same-sex couples; the taxpay-
ers claimed that providing such henéfits
wis vioid as a matter of public policy anc
an illegal use of public funds.™ The Four-
teerith Court of Appeals Invalidated the
injunction obtained by the taxpayers in
the trial court on the basis that Obergefell
presented a new and substantial change
in the law™ The Texas Supreme Court
al first blush declined to hear the case in
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Septermber 2016
In his dissent in the denial of the pe-
tition of review in Pidgeon v. Turner, Jus-

tice Devine argued that Obergefell does ;

not foreclose a distinetion between the
right to marry and the right to benefits
arising from marrlage by citing United

were treated differently according to the
claimants’ marital history.® The Pidgeon

petition for rehearing was filed in Octo-

ber 2016 (Governor Abbot, Lisutenant

Governor Patrick, and Attorney General ;

mentioned above, the petition for rehear-

Oral argument is set for March 1, 2017

Meither Justice Devine nor the Amici
cited Reynoldsville Cashet. Instead, they
chose 1o argue that only Obergefell's judg-
ment is hinding but not the reasoning of
: be void from its inception so there should
i be no need to provide notice. It could be |
further argued that there is a difference
between asserting an original challenge H 1. Raviolls v. Dewling, Texas Eastern District Cosrt,
to a statute’s constitutionality under Rule
94 and relying on one of the most signifi-
cant US. Supreme Court cases in recent :
years holding the statute wnconstitation-
i al. In light of this later consideration, a

the opinkon nor the “assumptions” made

by the Supreme Court in support of its

holding.® These seem 10 be mather un-

conventional arguments for an advocate |

to make to a lower court. A prudent ad-
vocale should argue that Justice Devine's
dissent and the Supreme Court cases he
relies upon satisly the second factor of
Reynoldsville Cashet (iLe., a previously ex-
isting ground for denying reliel) because
the Supreme Court, through precedent it
has yet to overrule (2 questionable propo-

sitlon given Obergefell's language), con- |
tinues to recognize a distinction between
the right 1o marry and the right 1o ben- :
efits arising from the marriage. Simply
put, the marriage is still valid but there
is no right to whatever benefit the com- |

plaining spouse seeks to avold providing | cation* The Court has further indicated i

tenance, et

Time will tell il Texas courts adopt
i fies Due Process considerations® Surely,

Justice Devine's approach and find that

there is a distinction between the right |
to marry and the right to receive benefits
arising from the marriage, or adopt Judge :
Crone’s approach (and virtually every
judge that has ruled on this issue) and
find that such a distinction is foreclosed
by the express language of Obergefell |

14 Jamsary/February 2007

Again, Justice Devine’s approach cuis
agninst legal conventional wisdom but
that is not to say that a Texas court would
find it unpersuasive.

-

0. Procedural Argument
Lastly, it seems that asserting any relief

States Supreme Count precedent in which | under Obergefell necessarily entails claim-

claimants for povernmental benefits |

ing the Texas statute making same sex

marriage illegal is unconstitutional via :
: the Supremacy Clause. This sort of claim £
is one that a party must generally raise as |
an alfirmative defense under Rule 94 of
i with the uncertainty arising [rom Pid-
Paxton joined by Amicus briefing). As | failure to plead the Supremacy Clause as | geon.
an affirmative defense results in waiver® i

ing was granted on January 19, 2007.%  Therefore, it appears that Obergefell's ret-
: roactive application can be waived under |
the ordinary rules of state court pleading
: igation. Mike Day has been licensed to
Of course, per Obergefell, the other side
i of the Law Office of Sam M. (Trey) Yates,

the Texas Rules of Civil Procedure® The

as indicated by Beam *®

could claim that the Texas statute should

trial court could sua sponte consider the
constitutionality issue or at least allow a
trial amendment.

On the other hand, surely the burden

of pleading and disclosing Obergefell is !

slight and the 1.5, Supreme Court has
indicated that state law procedural re-
quirements (g, statute of limitations)
can be an exception 1o a retroactive appli-

to craft a system of remedies that satis-

Texas state courts and their procedures
afford sufficient due process,

Perhaps this approach is too clever by
half. Then again, there are limited op-
tions when a party secks to challenge a
retroactive application of Obergefell to her
own marriage and this is an opportunity

thahoustonlawyer.com

£ 15 Hin v. Fibechadrd Corp,,
I 26 Glegner w Glagmer, 1 10 EEL2, D306-07 {10k Cr. 1003

to see an opponent’s best poker face when

that opponent has not disclosed or ex-

pressly pleaded the Supremacy Clause*
In short, conventional wisdom is that

¢ Obergefell should apply retroactively.

Monetheless, a case set to be heard by
the Texas Supreme Court in March 2017
could call that wisdom into question.
Moreover, there is strong precedent for
a party who innocently suffers inequity
because of a retroactive application. For
the not- so-innocent party, there is a non-
frivolous procedural argument coupled

Trey Yates has been licensed to practice
{ law since 1986 and is certified in Family

Law by the Texas Board of Legal Special-
practice law since 2005 and is an associate
i, PC.
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